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__ VENDOR ‘tb veh ah 
SALE BY, , AUCTION—PPFFING. 


Iw © thie ‘waa et: Woodward v.': Miller ,* 
which’ came Before the Vice-Chancellor 
of England, the court; under the peculiar 
circurnstatices, enforced @' sale; although 
a ptiffer had attended “atid bid to a cer: 
tain extent thereat. The’ citewmstances 
were’as follow :—  ” 

‘The plaintiffs, as eens pat up cer- 
tain leasehold property for sale by ‘public 
atction, in’ lots. By’ the’ conditions of 
thé sale the hithest bidder was to’ be the 
purchaser, and “tho bidder was to offer ‘less 
than 52. at one “bidding. The defendant 
attended the auction, and became the pur- 
chaser 6f J6t 17, at the’ price of 690/. He 
paid a’ deposit, and signed! a’ contract, 
which he’ \#fterwards refused to pe 
on the ground, amongst othéts, that 7 uf. 
fers wete' eitiployed at the ‘sale by 'the 
vendor. The puffer being ‘examined, 
stated that he ‘Was! presdnt at the sale ; 
that just prévibusly t6 the sale, the auc- 
tioneer ee to} the persons assembled, 


that’ the sale was 'a’bonie fide one, tnd that 


if there ‘were any pufers’ in' the room, he 


should ‘hate himself, or eXpressions to that 
effect! ‘The oe A ated tn he did 
hot ‘attend ‘the vale with any view of ee 
a purchaser, but previous! 7 es aber ‘ing 
place, the wiletion der cae ‘to’ at- 
tend’ for’ the” aitpise of pp @ the 
property from is sit a certain 

i pin witnde aoted “these 
inatrictions, and & to’ ‘the tum of 
6607. Besant 8 figs thete weré 
before the woe of ic the 
witness did ee ate ' 





* 1’ Collier's Reports, p. Pro 
VOL. V. 


10! 


ae in 





The cases cited for the: plaintiffs. were 
Bramley v. Alt, 3 Ves. 620; Conolly v. 
Parsons, Id. 625, ni; ‘Smith v. Clarke, 
12 Ves, 477; Trining v. Morrice, 2 
Bro. G. 0. 386, ; 

Those for the defendant were : Bexwell 
v. Christie, Cowp, 395 ; Howard v. Castle, 
6 T. R. 642; Crowder v. Austin, 11 B, 
Moore, 283; 3 Bing. 368; Wheeler 'v. 
Colkter, Moo. & Maik. 123; “Meadows v 
Tanner, 5 Mad. 34. 

The Vice-Chancellor said, he should 
abide by the course of decisions, without . 
reference to any opinion of hisown. The 
question was, whether ‘the effect of the 
puffer’s evidence was, that the bill ought to 
be dismissed. For that purpose, he would 
consider the evidence as it would stand, 
without the statement which it contained 
of the verbal ‘representation said to have 
, | been. made bythe auctioneer. It then stood 
thus The particulars and conditions of 
sale, do not state the sale to be without 
reserve, nor give notice of a bidder ‘being 
to be employed ‘on behalf of the vendor. 
One of ‘the conditions of sale was, that nd 
person Was 'to advatice less than 5/. at 
each bidding; so’ that it was competent - 
to each bidder to bid not mote than 57: 
It appears that the puffer, following his 
instructions, did bid to the amount of 
650/., and the,amount.at which the pur- 
chaser bought’ was 6907., a ‘difference of 
40/.—eight. fives—rendering it probable 
that there were intervening biddings by 


‘substantial bidders. ‘This was probable, 


not certains ‘Whew tothis are added the 
circumstances, that ‘there is no proof of 
undervalue of the property, and that there 
is, neither proof nor allegation, that,at the 
_|sale the defendant observed the puffer 
, nor proof nor allegesiae that he 


‘ted by any degree of ‘ednifidence 
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in the puffer: the defendant electing not 
to try the question at law, the facts do not | 
amount to a defence against specific per- 
formance in equity. In saying this, his 
honor said, “ I desired to be understood as 
proceeding on aathority, only and not on 
any opinion of his own) not thaghis opinion 

Mi fre the authorities, bat that they 
rendered it ‘unriecessary for him tq form 
an opinion.” 

“Then the puffer represents the auc- 
tioneer to -have said, before the com- 
mencemeut of the auctidn, ‘that the sale 
was, a bona fide sale, and, if there were 
any. puffers in the room, be should hate 
himself.’ The paffer was in the room at 
the time, and heard. what the auctioneer 
said. Inthe defendant’s view of the case, 
the puffer considered the statement as in 
fact, amounting to & representation, that 
no person in his position or having his in- 
structions were in the room, and yet, not 
withstanding the statement, proceeded to 
do that which the auctioneer said was. not 
to. be done. That) was, a result which 

rendered his honor unwilling. to. believe 
that the puffer could have so. considered 
it;, it might be due to him.to suppose that 
if he had so understood it, he, would not 
have,continued to be a party to what the 
auctioneer publicly denied to exist. The 
allegation in the,,answer was, thatthe 
auctioneer said that the sale was to bea 
sale ‘ without reserve,’ which it, was not 
proved that the auctioneer did say in fact. 
On, the whole, if it would be right,to de- 
cree a specific performance inthe absence 
of that, representation by the puffer, of 
what.the auctioneer said, it was:not less 
right to decree a specifi¢ performance in 
the circumstances of the case, by reason 
that, such.a, statement was contained, in 
the puffer’s evidence. 


= 
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U.S, Circuit Conrt. 


[SOUTHERN DISTRICT’ OF NEW-YORK.] 





IN EQUITY. 


Before the Honorable SAMUEL R. BETTS, Dis- 
trict Judge. 


Sparkman & Kevstyv. A. & E. Hiéetns 
& Co. ann C. & E. Harvey —18ch 
January, 1847. * 


Where an application was made for a patent, and 





from the informality of the papers the issuing of 
it was delayed, but it was made to date of the 
day on which it was applied for, and subsequent 


(to such application, but prior to the patent issuing, , 


some of the patented goods were sold by the 

patentees :—Held, that such sale did not defeat 

‘the right of the oa the design, y ~ 
THIs w ‘a ‘motion to dissolve ‘a hia ine- 
tion obtstinad by Sparkman i Kelsey, 
upon a patent for a design for floor oil 
cloth, ealled “ The Gothic Pavement Pat- 
tern,” issued July ‘24th, 1846 ;\) which 

ar they alleged to have been in- 
fringed by. the defendants, Higgins ¢& Co., 
doslord! iy fidor oil aR ee | eli 
manufacturers, __.,. ere 

The detendants showed by affidavits, 
that in: January, 1846, Smith, of Shaw, 
Smith & Co., of Baltimore, saw the pat, 
tern in, sample at Sparkmam &, Kelsey’s 
store, ‘in. Broadway—was. informed. that 
the same was /on.sale,, but.. not , manufac; 
tured s0,as.to be delivered until dried and 
finished; he ordered a_ quantity. ,which 
was sent,.to him.on.the 16thof March, that 
after it reached. Baltimore, it; was imme- 
diately sold there ; that Higgins & Co, 
procured enough to show tthe pattern, 
which: was sent,to .New-York..by the. ex- 
press, line ;, they showed the pattern.to 
the, Harveys, who, immediately prepared 
the blocks for printing the same, )and, had 
them ready to print from, about the 23d 
of .May, and proceeded to stamp.il, cloth 
of that pattern, 610" 

The Saterlanes also showed .by .Rice 
& Sampson of Hallowell, in Maine, that 
they.saw the.,pattern at Baltimore. in 
May ;, they, went to the patent office,at 
Washington, and, there were. informed 
that it, was not patented; they procured 
a, pa'tern, and took it to. their. works, in 
Maine, caused the ‘blocks for printing..to 
be prepared and prossenee to (print, the 
ene en flgor oil cloth, priox; to the date 
of the be ty. ‘ , 
The.,, a OS also, produced. affida- 
vits of two, pig printers, who had heen 
in Sparkman, : Kelsey’s empluy, thatthe 
pattern was designed by one Berry, a work: 
man, employed by, Sparkman & Kelsey, 
as.a,,designer, who told them that ; he des 
signed, it out of his ywn head, 

Both the Higgins, the ,Harveys, a 
Rice and Sampson, made oath that when 
they got the patterns they did not know 
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that they were:patented, nor. the: Messrs,! 
Higgins and: Harveys, that the invention’ 
was. claimed. ar Rega nyciy xtc craw | 
gave fa following, his-'| to 

tory of Shale patent, ae eg 
; pat- 


‘The .plaiu 


tital manufacturer: ahd-designe 
terns. on re ama was: ps se with 


the tastes, styles and fashions of the;trade;;| - 
they diseussed am ais the patterns they: 


would get out, and se SI om ated to Berry 
what they ..wan' 

gested and controlled the patternnsas they 
were got up: » Berzy had: been, & house: 
carpenter, and taken by Sparkman, and, 


Kelsey ‘into their eniplayment, {and wa 


structed:hy. Kelsey: ini the, art.df get 
up patterns, soas eabily to understend,p 
carry out the views of his employers. 
Kelsey had in the summer of 1846, pro- 
posed, his eg oe somethin of this 
kind, at" chthe A cand iced 


a pattern. On submitting it to Kelsey, 


roved jit, but. suggeste terations an 
Pr enaveante cpoe “upon "it; ut Berry eh 
adopted shew 10 a new iba ae , got up in; 
stead of the JORIS. ich new pattern 
was the one patented, g printleg off 
from the fe ba drying, &e., 9ecupies 
considerable time. 

pap TARA Mf 1846,_@ sample. of, font 
cloth, was, printed and sent, 10 Sparkman 
& Kelsey's :stare, in :the city, to be. ex- 
hibited forthe 'saleof the uby” 





ders.” Higitis' saw it and admired” 
was informed, ba Si Seley tha dh, Was SOF 
of theix patent goods, Sporly afterwards, 


Smith: sat it,'and: wasinformed by. Kelsey 
it'was some of thei registered patterns} a 


Pty P 
and. patented,, or, intended. $0,t 
ordered some 230 yards to be anu as soon 
as they could be! got ready..reocr 
On" the “13th hee at te, ‘ys 
applied for. a, patent under the b 
August 29,.1840,.and paid the Fags an e 
application, which on the 20th. February, 
was received at the patent office: « oe 
Objeeted ‘to as informal ‘by th he’ office 
oshingion.. Sparkman & “Ketsé} fot 
the papers. and sworn ry so " 
the 23¢ March, and they were again foun 
informal. | Ow the 22d" June my were 
turned  to,Sparkiidy & “Kele 
circular, ..giving, dastructi ns... Bia he 
patent office ;,.and: onthe, 


; and seritieised,, sug-, 


| Whatis new. ptesented tothe court. 
he, consulting) with ‘S arkman, disap- |, -: 





papers. were. again corrected, and,,sent/to 
apphesi wre. with the former returned 
ations, ‘and a patent was requested, 

te from the application of 23d March. 
On.this applastion on ate in suit was, 


pecumeelie mie § ott 


Ol Aw 


8. P. ‘Staples, for the motion. 
D. Lord, for the iapantiien. 


dives District Judge, gave his votiileen 
orally, in substance as follows :—-The com- 


pliaiuants here have an Pg ee ten 


on! aan bill of} corti plaint. Lhe 
ants (move to discharge it on affidavits, 


aud unless; their.:proofs. overcome. the 


the bill, and theevidence sup 
ing it, the motion must be idenied.\.. They 


may make-out:a diflerent,case atthe final 


heating,;: but this-motion must depend on. 


Mid 


The \study. of the courts, has recently 


‘been, and,especially since the patent acts 


of 1836:and 1839, to.carry out the pro- 
tection:of the law‘to inventors, so a6,.to 
secure them. the full,benefit of their inven- 
tions... ‘he inventors are bound to notify, 
the public of their claim by a caveat.or 
apphoation filed.at the patent office desig- 
nating; their,-discoyery,.,and what they. 
mean to,geaure 'to-themeelxes... This.is a 
matter often of nicety and .men of. great 
experience are in difficulty as to the pre- 

cise', made .of getting: up; they papers, 
Givetheasinadenieanans between; the offir 


cers, at: Washington..and.. the, 


which consumes, time. But if e jelaim 


‘thus: put: forwerd,- although , stigieeliae: 
reasonable 


formal, be followed) up 42 
e | diligence, and if eventually, the patent is 
granted, it peeyents.any right, being-ac- 
quired by strangers interfering in the mean- 
time. Here; application, , the 
claim tothe invention, was.on the..13th 
February; then.it was) again . made jon 
the 23d March ;, the papers were retained 
by-the :patent.office| until. 22d, June. +0: 
were then sent.te; New-York and 
with correet papers on the 14th July, issu- 
ing in the, mh tent of July, 24,.im suit, ., ee 
is not. for court now tp, examine. criti 
cally the correctness or even sufficiepcy 
a | of theiapplication,.as if it was made to,all 
appearance in good faith, and was an, at- 
bison pansion known and secure the claim, 
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» Tt t néxt doritended that Berry was tie; 


itventér and Tot thé complaitiants ; whieh | 
position, if esvablished, ld ‘be 's youd: 


ground to dissolve the injuiiction » ‘Lhe! 
defendants lay before the vourt the ‘de-) 
clarations of Berry, in connexion with his: 
working without any draft, design or mo- 
del before-‘hith, which the deferidahtsin- 
sist, proves him to be the inventor. But 
on the other hand, Mn. Kelsey details vary 
minutely the suggestions he made, his 

' his 4 i wuadlan 
in'a desig », his disapptoving that, 
and the . oat his views ‘in Dre dala 
now patented. And Mr. Berty gives this 
own abedant of the matter, ahd explains: 
the! declarations ae sn ous intone 
ringto his working without a copy before: 
hits, and-tothe design being an originaland: 
not '& wdpy; he does not intimate that he: 
did not receive suggestions, alterations 
and diéetions ‘from Mr, Kelsey, whith 
were catried oat im this design. 'To:cbn- 
stitate eh invetitor, it is not mecessary to 
have ‘the ‘tvantal skill and dexterity to 
make the drafts, &c.; if the ideas are far 
nished fer producing the result aimed at, 
the inventor is entitled to avail himselfiof! 
the ‘mechanical skill of others, tocarry owt 
practically his comtrivarice. Here the de- 
Visitig of this pattern, in this sense, appears 
t have been by the complainants. 

Again it % contended, that the comt- 
plainatits Have abandoned their claim: or 
so'@ealt with it us to give it'to the public, 
This, if made ‘out, would also entitte: the 
defendants to succeed. | They first rely ow 
the sale'té Smith, who 'gave wn order on 
séeind the pattern, in January, which they 


agreed to exevitte. But’an imventor may | : 


do this, thay stipatate for a sale of his in- 
vention ‘befire it is ‘completed without 
vitiating his dlaim. These goods were not 
achivered until after the application of 23th 
Fevrutry, was th the patent office 6 

'Thett Rice and ‘Sanipson purchased | it 
at’ Baltimore, in April, and applied at 
Washington to know if #' was patented, 
and ‘were iforined that it wasnot, This 
wastrue. ‘But they do'not say that they 
ihquited if'a patent had not’ been applied 
for; ‘atid dn ‘application was ‘pénding. 
There was then’ an application there with 
a ‘specimen of the drawing‘of ‘the design: 
Hf the Commissioner, or the officers there, 





Had even Overlooked ‘it, that would ‘not 


have defedted the vomplainants,: They 


had ‘in’ quod faith made their claim, 
were at the time ing it ‘up, and even. 
Home semen - Z _ sale did not de- 
feat the Wworthe desigms; 0 lo vy 
itt Ss Mgpedeatenesrsetdunncy 
were shown; in January, they were shown 
as the — goods, or the registered pat: 
terns of the eumplainants, Now, although 
registered patents or ‘patterns, iis hoton 
term of law, yet it:may'well indicate them 


to bé “elaimed as of their desigh, and for 


which they wete preparihg to-take outa 
patemrneing@ ys todas bas jer 
‘The defendauts have mot made out a 
cxs6'to dissobve this injunction, and: the 
thotidn niwst’ be denied with eosts: |.) 


“a4 : 
a 
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«dn, the. Barrogate’s Eourt. 
Ap New-York.) 0... 
Before the Hon. CHARY,ES M'VEAN, Surrogate. 


In THe MATTER oF TiHk ‘AccouNtING “OF 
Isaac Jones, AND Gtorce Jones, £x- 
“gevTORS oF, Joni’ Mason, Deéeasep.— 
September, 1846. ne 
The order to tondér an acedunt of proceedings af- 
ter the expitation ‘of Fernoutie the grarit- 
ing of letters, is an order of wright to any ctedis 
tor, légatee or next of kin, . The account when 
_Tendered,. must, in substance be one that may be 
finally set et gf must fis when the inven- 
‘tory wi eh publication ‘for ‘cliinis ‘was 
- jwiddé, whit claims “were presented) when pre- 
-seinted, whieh. of them wero: allowed, -which of 
them were Uisputed or, rejected, and when al- 
en established by suit, What suits are pending, 
d for what and ‘whet ‘¢ortimenced, what ate 
‘the chataéterof the debts allowed or recovered, 
or png ot for, which suits. are pending, 
Be veer sim © contract de Or j ments 
against the testator &c., and if ate none 
of thése claims allowed, presented, disputed; te- 
‘jected, oPprdsecuted, the fact nist be'stated. ‘The 
. /éxeeutor mest Charge himsdlf with and make him- 
an the ro» mal stage? ae then 
with i (thereto for any cause. He must cre- 
dit himoalt wth po rt dit or lost, are 
‘the eatike Of logs. th ‘the ‘dectvdse ‘aid w 
debts nét coMettabls; stating feaséns!’ He must 
|) then credit himself with funeral! chaiges utd-ex- 
penses of administration paid, aud payments to 
creditors, (stating names and classes,) and logar 
tees and next of kin, stating distinctly the ¢ha- 
‘yactér of each ‘payment by clatwifying them, and 
‘Ne mast state any other fabt that may affect the 


Fee 
lowed, disputed or rejected, what debts have . 
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estate, the distri utees thereof, or hig own - 
He mast alo’ fe the conditién in life a 
sidence of t 

if any of themxa 
have guardians, andtheir 


a youchers. pak oe a0- 
cotint 4 in the Sa Rae bende ve or 
obedience to ttié'erder and is'ah ‘account of 
ccedings! No petition, uo oper na. =k 


nary investigation is Boot mye | i 
lar» pravioante tha making ob Hp 


eesand néxt of: kin, ‘hicks | 2 
 raingrs aud aro of, — 


surro fe would t i his 

ye any, woudale a Whajebor othe lca mee 

) onths aye’ Deptt ad aud ' that the applicant 
is interested. | “The/right in the ereditor ta have 
an account in fall, Was perfegt as ig that of the 
executor to render it, afler the expiration | of 18 
months. 

The order is ta answer itself, and not 4 petition or 
bil, of other” pleading,’ its ¢ommand ia, that the 
executor render: dix rey age wee 


and has, the 

designed ta hay on nthe de deere 
to’ account in the cont 

cutor Has no Hight ty it)'or ian ‘ins 


ner to resist ‘its command an any pretence what. 
ever, The Miicstidy whether a debt has been 
established or admitted, is a question on the mer 
Tits to be settled. The surrogate hag not juris- 
diction to try dr estabfish’ 3 dé 

The statutes have digested a simple and effective 
system of practice, entirely, adequate: for the 
vine: drat by he pl ial every 
attempte on has only, ten 
the peated Seas tA de the 


rovision ap 

action of te court’ e ‘sttrrogate h vy no’ Tight 
to add'to a perfect systém) of statute practice, 
petitions, citations, erdets and ather| process not 
directed by statute, withent the authority of the 
legislature i in the form of a law. . 

Where aun’ executor refuses to render’an account of 
his proceedings to the extent required by’ the 
order, ebedienice must be enforced by wtanli. 
nipees 


Qn. the 27th Tins: 1846, James Mason | by 


appeared personally in ¢oyrt, and ma 
an oral application. for ap order that 
executors render an account of sets Pro- 
ceedings, alleging that. he wag 9, leg Pf 
whereupon e surrogate adminisigt 

said applicant an 9 as. and jingu an 
him. as to the Pet, ) fhe being such le 

tee aud reduced his, exam 98 to a 
ing, mre rn subscribed by the said ap- 


ph nd the surrogate being sats- 
fet in 8 smatnalion, a such ap: 
plicant, ma iD, fs peering 
on record th A ote spied 
aman had been by 
i ea executors, made, the Aig 
FEU, 9 ds 


f 
ro 0 Bk 9 hh » ond. al iN ia the 


paplio ae ae 


mad 


ae shee, o 


riers he order 
a iat at shy con Pate to law, 
nd ened in court an ? a voit 





Pg AB, ordinary or and. c dit ac. 

Esc gh Aa ved BY SRP and 
ie Ping avd nothing ap a 

tie | Spa by, ye ind gud me nity 
\is ougsel, mid jected to the ac Soe 

‘The, Diese i bjections me sides 
are 1SG ed in the opiniog, 0 co 

and decided therein, " a> me 








, Te Si RROGATE.—The order to re 
x hana (9) proceeding $, 8 afer. te ot 
ration of, eighteen months Oe ee 
Wee te ost Late 18 an ie mt OF rig 
months have expired, ithe, a 
cant Wire to show one fact, and t pas eh 
he basa demand ag ¢ la 
hext ob and. no at i Hea 
his right to the order per ae een 
gate is MRO RE a PARA 
grant it toh im, and woul ft, sl 
daly ty by requiring any other condity 
he statute gives but, the one cqndition, 
ar| and it ig notin the power of the surrogate 
to add an p had 4 gone 
at loes the order require 
The statute, engenp the the bli to, this 
question: plain, The order itself speaks 
for itself, Its mandate is, rat the. lauded 
hi da, render an READ of his proceed: 
ngs as executor. Its mprehensive 
has its foundation i ie eines 
reaches every part 9 ist 
y the force of the. terms, A gt + 


“8 ie ' pine og hing the - of 


~ s 
uage imports. it 


tat, p., 92, 1s ge eda wind 


i] pa pee the ae why aang mae 
count of proceedings. .of an. exec 

order, after the. expir we rae 
Bane ct the, time are ainkment, 
By the section, t 


or ‘f same” a 

d, to i! by the a oi 
finally gett} 

Sra ber Fa er 
a to th rf oy ~ 
;| an secouns 










executors appeared in person, a 


r| for} ike reson Mase 
ff 2, execu Hy, be 4 f, 
borne in mind, in con \¢ By 
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visions of this ‘statute, that the only ac- 
count required by ‘that statute, is the 
one in its essence and form when ren- 
dered, is ‘such that it may be settled at 
the call of the applicant, or finally set- 
ted at the call/of the executor, all diffi- 
culty will be avoided. There-is but one 
account mentioped in the statute, and the 
provisions of the statute as to the exami- 
nation of the éxecutor, apply to that ac- 
count, no matter whether the examination 
take place, when presented or when set- 
tled, or when finally settled. The render- 
ing of this account is not completed.on 
filing the account, but includes within it 
the entire process of settlement or final 
settlement, when réquired, The accowtat 
must state, as part of the executor’s ay 
céedings, when’ the inventory was filed, 
when thé advertisements for claims were 
published, .what ‘claims were allowed, 
what claims were disputed, and what 
claims were rejected by the executor, and 
the time and manner in which they were 
réjected or disputed, what suits, if any, 
have béen commenced on such disputed 
or rejected claims, which of them have been 
determined, how determined, and which of 
them are pending, and the amount claimed. 
Also what claims have been presented and 
allowed since the expiration of the publica- 
tion of the advertisement for claims. If 
no such claims have been rejécted or dis- 
uted, and no suits haye been commenced, 
it must be so stated. ° 
All thesé things are essential in the ac- 
count. ‘The inventory is the basis of the 
actbunting. How can the surrogate 
make thé “allowatites for property lost 
and for’ deerease, ashe is authorized to 
do by § 56 and 57 of said article, except 
in reference ‘to the inventory which the 
exetutor is. required’to file? And how 
ean he détermine whether debts paid to 
creditors wéré properly paid, as the sur- 
rogate’ is Yequired to by the §'65, if he is 
not ‘informed’ by ‘thé’’accoutt of All the 
debts ?' Ff'all be not paid, it may be ini- 
proper th pay the whole of one debt. "Phe 
paynidtt of ebeh depends updn the pay 
ment ‘of all,'or his having in his’ hands the 
miéans td pay all.” How: can the'sutrogate 
régetve from ‘distribution’ a‘sum’ to satisfy 
pending’ stlits,' as he is required by the § 
4,if it be not stated in the account what 
Shits ‘ire pénding ” , 





Not only are. all these things material, 
but it is material also that the character 
ofthe debts ‘paid, or allowed, or -prose- 
diited, ‘shouldbe stated, that’ is; whether 
they are judgnients dockétéed, &¢., ‘or 
debts of inferior class... How else can the 
surrogate determine, whether they have 
been properly paid, or how can he, ifvun- 
paid) determine whether’ ‘they ‘are ‘pro- 
erred debts under the statute,” The exe- 
eutor must first charge, himself with the 
amount of the inventory: ‘Then he: shall 
charge himself with “the increase,” tothe 
inventory for ary cause, whether director 
indirect, whether it be the “increase” of 
the flock, “the inerease’’ from. interest, 
“the inerease” from selling at a higher 
price than the ‘appraised value in the in- 
ventory, “the iucréase” from any pro- 
petty,.not .embraced.in , the inventory. 


- Andif there be:noincrease from any cause, 


that fact must be: stated: » The authority 
for requiring this is the § 57, ‘which ‘says, 
an executor shall make no profit, but ex- 
pressly provides that.he shall account for 
the wmcrease. The § 65 also shows, that 
thesé matters must bé embraced’ in’ the 
accounts, The sum'total of these, are the 
assets, with which the executor is charge- 
able, and bis next). business is to show 
what has become of this.sum total. |The 
first credit is for articles perished or lost. 
The cause of loss’ must be stated, for the 
surrogate is pee on the sufficiency of 
the: excuse red jadicially, that,..is, 
whether “lost or perished withoutthe 
fault of the executor,” §, 56. He must 
credit himself with the decrease and with 
the debts due the estate not collected: 
The fact whether they were collectable 
or not, being a fact to be jitdicially deter: 
mined by the surrogate, (3d subdivision 
of “section 65,) the ‘facts’ justifying thé 
credit must be stated. ‘The’ fact statéd 
that they are not collected, will not justify 
the decree that they were not collectable, 
That’ they were not, thust be shown y a 
ptoper statement. He must’ next then 
crédit ‘himself with the faneral charges 
and expenses of the administration, sec. 
54 and 65. He mist then'tredit himself 
with’ moneys paid to creditors, namiig 
them, and then with payments to legateés 
and next of kid. He must state the ages, 
egndition "in life” of femiles of the Tega 
tees and next of kin, ahd if any are 
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miners, the ‘fact’ must be stated, and 
whether they have: guardians, and if so, 
their‘names:dnd places of residence and 
how apfointed. ‘The surrogate is to pass 
on the propriety of the payments, if made 
to the legatees and’ next of kin, or if not 
paid, he is tu distribute the surplusto them, 
and in either ‘case, these| facts are indis- 
porisable, sed: 65 and 72. If there is any 
other fact, which has occurred as part of 
his’ proceedings, ‘which may. affect the’ es- 
tate or the rights of any distribatee, or his 
own rights, he is bound to state it. He 
must not only state in what character his 
payments were made, as which to credi- 
tors or legatees,.or next of kin, or for ex- 
penises fur funeral charges, or of adminis- 
tration! distihetly,' but he must’ produce 
vouchers' supporting each payment, or in 
cases’ of ‘claims under $20; where no 
voucher is produced, he must ‘make ‘and 
present in lieu of vouchers, his own oath 
positively to the fact’ of payment, when 
made and to whom. 

When the executor shall have’ done all 
this, he will in the first instance have 
obeyed the order'té'render an account of 
his proceedings"in the manner plainly 
written in the statute, and nothing short 
of this will answer. It is not his business 
to be wiser than what is written, and stop 
short of what he is commanded to do, or to 


go behind the order, because, according to 


his own speculations ow ‘the subject, the 
command is more comprehensive than the 
exigency of the case'requires, ' Judgment 
does not belong ‘to him. ‘He. is to obey 
and notspeculate. ‘The mandate is judicial] 
and'peremptoty as to him to render’an 
account of his proceedings not to the ex- 
tent he shall deem proper, or a part of his 
proceedings, but his proceedings as exe- 
cutor from the day he qualified, until the 
day he answers the order. The appli- 
cant merely moves for the betefit of ‘all 
interested, and all are interested in each 
part and in the whole. © 

This account, when rendered in this 
manner, shows not only what is due to the 
applicant, but also whit is due to every 
other creditor, legatee and next of kin. 
It is in fact such an one asis required; for 
it may be finally settled. The surrogate 
on inspection, could write at the bottom 
of it a decree’ of final settlement and of 
distribution, without asking a ‘question. 





This account when rendered, if not dis- 
puted by.the applicant, is self adjusted, 
settled so farvas regards him. It discloses 
of ‘course what is due to him, ard he asks 
the .surfogate: to decree the payment 
thereof. :: This is done orally, it would be 
unpardonable in the surrogate to require 
more of ‘him.'\| He may object to six cents 
as a credit, andthesurrogate determines his 
objection, This:is «a settlement by the 
surrogate, whether he allows the objec- 
tion or not. | The determination is the 
settlement, and being settled, it judicially 
appears what is due the applicant, and on 
being asked, the surrogate is bound to de- 
cree payment.* Any statement in the ac- 
count may be disputed, and the determina- 
tion thereof by the surrogate is a settle- 
ment, and .of ‘necessity when so settled 
the account shows what is due to the ap- 
plicant as well 'as to every one else. It is 
only making it true in the points in which it 
lacked in truth when presented. This 
settlement when made by the surrogate 
is of no judicial force as between the ex- 
ecutor and other parties. The accounts as 
rendered, would, however, as between him 
and all other parties, have the force of 
an admission if they chose to avail them- 
selves of it, from ‘the fact that no one 
can compel the executor to have a final 
settlement. Hach creditor, legatee and 
next of kin, has a right’ as to himself to 
have the: accounts as between him and the 
executor settled by the surrogate, and his 
share decreed tobe paid to him. 
Theexecutor may, however, apply to have 
the accounts, thus required to be rendered 
by the order, finally settled. He accord- 
ingly takes @ citation and brings in all the 
parties interested to attend the settlement. 
The process is the'same as above stated. 
If on inspection, the parties are satisfied, 
the surrogate by decree settles the’ ac- 
count finally and decrees payment to all, 
and if disputed he makes it true and dis- 
tributes to each and all. It is as indispen- 
sable when the settlement is as to one, that 
the share of all should appear, as it is 
when the final settlement‘is made, all be- 
ing parties. . This is necessarily so, and is 
manifestly the design of the statute. All 
the ‘provisions of the statute contemplate 
but one proceeding under the’ statute, but 
different stages of the same proceedings 
on “the same” account required by the 
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52d section, The executor is to produce 
his vouchers on the accounting, whether 
self adjusted, settled or finally settled. He 
is to Le examined on oath nace the 
yments, and property and effects, nat 
uw one stage of thé proceeding, but-on 
the accounting on the settlement or the 
final sottlement as the casé presents itself, 
Tho allowance to be made by the surro- 
gate for losses, is to be made! whether set- 
tled or finally settled: on 
It is ebjected here that there is no peti- 
tion on this case and that the exeautor is 
only bound to answer the petition. The 
order is no wise analegous to the subpoena 
in. chancery, which is to auswer the bill, 
The order here is to answer itself, Ite 
command to the executor is. not. te answer 
a pleading or. petition, or. bill, but ta any 
swer itself to rendey, aw. account of his 
roceedings. It is an original command, 
t may be appealed from; or the, party 
may move to set it aside for irregularity, 
but while it stands it must be answered. 
It has in itself asa judicial order. alt the 
force and effect of the most comprehen- 
sive decree that could be made in the 
court. of chancery, that he render an |ac- 
count of all his proceedings, It is, judi- 
cial in its nature and mahdatory in. its 
character. The revisors declare that the 
same answer is required to this order as 
is required, not by the bill ard) answer, 
but by the decree to account in that court, 
Revisor’s. notes to sections 64.and 55, 3 
Rev. Stat. 643. What right has this 
court to say to the executor passing by the 
order, he shall answer a petition, a bill or 
a pleading, when the command of the or- 
der is to answer itself, and when there is 
no petition, bill or other pleading recog- 
nized or required by the statute? How 
could this court, which is enjoined, by the 
53d section to enfprce obedience to the 
order, be justified in enforcing an answer 
to a petition, bill or other pleading, | if 
the order was, that the executor answer 
the petitiongor bill or pleading, then could 
this court look to the petition, bill or plead- 
ing to ascertain the exigencies of the or- 
der, and not otherwise. This court must 
be governed by the statute, and cannot 


make this.order less comprehensive than 


the statute has made it, and what the sta- 
tute has made it, I have shown from the 
statute itself, as well as from its own plain 





terms. The right is as perfect.in 3 crediy 
tor to demand an account after 48 months, 
as. is the’ executor’s tight, to, renden|-it,; 
They. are on an equal footing. It is alad 
objected that @ petition should have been 
presented, and then a eitation issued fer 
the purpose of trying. and determiring, 
whether the applicant for this order is a 
eveditor, legatee .or| next\of kim. The 
first answer is, that no petition is requixed 
by the statute, and of course, hone by; the 
practice of. this court... The applicant 
makes an oral application for the erder, 
and it would be @ violation of the spinit 
of the statute to bar his. approach to thig 
tribunal, by requiring any thing more for- 
malofihim. The .surrogetehas a right te 
ask him, whether, he is a creditor, legatee 
or next.of kin, or if. he appears in the ca- 
pacity of, a: private friend of a minor 
whe sustains, that relation. te the estate, 
and he may! examine him, on oath, and 
for the protection of the, process of hig 
court ought to do so, and|te reduce such 
examination to writing, and it is no, viola- 
tion of law for the surrogate to put this 
examination in the form of a, petition as 
an examination, .The books of the office 
will show whether the 18 months have ex- 
pired. The objectiof the order is prima. 
rily information. . The applicant. is, not 
bound to show, even presumptively, that 
the a¢eount will exhibit any. right in him 
to a decree. He.is entitled to,it.as a mat+ 
ter of right, even.as.a metier of curiosity, 
if he sustains the required relation to 
the estate, and if 18,,months' have ex, 
pired, even. if his debt or legacy shall 
not become due in ten years.. The ques- 
tion. whether, the applicant be a legatee, 
next of kin er, creditor, is one of the two 
material final. questions.. The surrogate 
has not the jurisdiction to try or to estabr 
lish a disputed debt under any eircum- 
stances. Such jurisdiction is exclusively in 
the common law courts. He can determine 
the fact, whether the debtbe. established.or 
not. It is part of bis accounting, whether 
this. and all other debts have been estab- 
lished by judgment by admission directly 
made, or by failure to dispute or reject 
them and is one of the most important 


questions to ibe settled. This question it 
is said must be settled on a citation issued 


as 8 preliminary question. to the — 


of the order to render an account 
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proceedings, It)is: nothing more ot/less 
than! requiring a: final. queation to be: preli- 
minanily determined., 1tis saidto bea juris- 
dictional fact. Certainly itis. The@ues- 
tion whether an assault and battery has 


been conimnitted) is jurisdictional in! the | duced 


common pleas, in the same sense ‘ds this 
is iu this court, and according to the argu- 
ment in this ease, if the -defppdapt is ac- 
mead at the ees es has no 
jurisdic ion fur the yegson that no assault 
and ater Wut committed,’ ds fac 
by the result. It is the allegation of the 


' fact that an-assault and battery was-com- 


mitted, or that a person is a creditor, that 
ives. the jurisdiction in either. case and 
ee Fg mi op ie Bie yah au- 
thorizes the surrogate to, remove the exe- 
cutor. if: he::conceals: hinself so that he 
cannot be served ally with: the or- 
der, or in case of his noti-tesidence ‘or 
absence by serving it by publication, Th 
statute. does not recognise the preliminary 
process of citation, and ‘of. course: bas 
made no provisons for the removal of the 
executor for concealing himself’ to ttt 
its, service, or by serying it.on.him by pub- 
lication... If. the citation. be;,,.necessary 
preliminarily, of coutse no order could be 
made, and no removal of the executor 
could be effected, and the’ adtitistration 
of the. statutes. would be blocked. In 
short, to‘admit this citation in the,preceed- 
ings, would be such’ an interpolation as 
would require @ ‘corresponding @lteration 
of the statute system from. beginhing to 
end. As to the object of the Reyisars,,in 
the laborious compilation of these statutes, 
we are'not left to poy They say 
in tiieir notes, 8 Rev. St.'625, of this part 
of their work, “They haye bestowed their 
utmost attention and have exerted all. thew 
Jaculties in:an effort to reduce this branch 
of the law to order, to condense the float- 
ing practice and decisions, to settle the 
most vexed and, perplexed questions, and | 
to present to, every. man, who «is, called 
upon to ach'as executor or administrator, 
a plan and practical guide’ for’ thei¢con- 
duct. “The ‘labor it has “cost, will have 
been well bestowed, if so much only, is 
aceomplished as td énform. the officer .an- 
trusted with the delicate on le 
‘powers of a’ surrogate, of the extent of his 
sro ‘and ihe ith of pirat it.” 


Marked as these. statutes are with occa-1 





sional imperfections, it may, however be 
isaid that the Revisors did neither over.es 
‘timate, the labor bestowed by them oa 
them, mop thé: velue of that) labor! | Kis 
emphatically: aigreat work. It hag rer 
thoi system, as asystem of practice, 
to.-orden,’ and. bas lef nothing * sfloat.’’ 
‘Every attempt that has singe been made 
by judicial legislation to make, the betr 
ter, by adding to them petitions, ¢itedinas, 
orders and other process: not, named) in 
them, has anly tended to mar the: harr 
mony of their provisions; te impair their 
force, destroy their efficiency, complicate 
the proceedings. under them,and ombarrass 
the action of this court. |The statutes can- 
tain. within themselyes, a. perfect system 
of practice as comprehensive and efficient 
as simple, and entirely. adequate to, the 
end, in: view... Every; attempted. intexpar 
lation has destroyed the. simplicity of the 
aystemn and rendered the practice obscure; 
— in) the; oe of the. your wary 
epractice “afloat” in,,.and has 
to useless litigation ealionpenen | Thave, 
therefore, discarded them from the pracy 
tice. of; this; court,'.and; adhere, to the 
ractice as;it.is written in the statute, bey 
ieving with the! Revisors, that these star 
tutes show: clearly “the extent of my aur 
thority, and. the: means of enforcing it,” 
Other: means |. cannot.use without, the, an, 
eemene the legislature, expressed, in, @ 
aw. |; } stg 7 ) io YWfOrt 
The: counsel forthe executors _ lai 
that in two recent, cases, (In the matter,o 
the: estate of Isaac Ni, Westervelt, and ia 
the matter of the estate of Robert Phufe, 
deceased, the, ,Cuancaitor. has ; decid 
that the order for an executor to, render 
an account of ‘his proceeding, is an order 
to answer a. petition of the applicant, and 
alao, that it. wag,eorrect. practice. to, pre- 
sent @ petition, and then to issue a citation 
for the executor to appear, and try and 
determine as. preliminary question.to 
the making of the order, whether the ap- 
pligods is @ legatee, a creditor, or next.of 
din, , - 


_ |The report. of, these decisions are, in 
manuscript and are not presented,,|. The 
counsel, for the applicant ingista, that 
although there, gre some geveral remarks 
and recommendations of the Chancellor 
which support such am. ergument,,.that 
they are obviously obiter dicta, and that 
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there is in point of fact no difference be- | 


tween the opinion of the chancellor and 
those herein expressed. The latter counsel 
must be right. Whatever the Chancellor 
mayhave said, cannotbe regarded as a 
decision on these points;‘as~1- know that 
neither point was presented in either case, 
both being! appeals from this court from 
decisions of! mime. The practice of ten- 
deritig ‘in. answer to the order, a naked 
debtor’ ‘and ‘credit account of »moneys 
received and: paid, is as general:as it is 
badi Such an: account can hardly be 
said to be a skeleton ‘of what ‘is required. 
At the basis of a-decree, it is wholly in- 
sufficient, and a‘ decree that rests tipon it 
is riext to worthless as a‘protection to the 
executor. ‘Every attempt that has beén 
made’ to make such ‘an account answer 
by(stating ‘facts material inthe account 
itself, in the affidavit: of verification, ‘or 
in extraneous statements, have only shown 


a desire to struggle for what is right, with: |" 


out having accomplished it. They have 
utterly failed. “This ‘court. for the ‘last 
two years, has conformed its practice:in 
this respect to the obvious requirements 
of ‘the statutes by requiring at account, 
the substatice of which has been ‘stated 
in this'opinion.” ‘The result has been the 
most satisfactory. What took days and 
even Weeks of examindtion to ascertain 
by proofs under the former method, is 
now on the face of the return, and. ex- 
penses are saved, accuracy and fullness 
are’ secured.’ The account thus renilered, 
éxplains and justifies itself. Litigation 
has comparatively ceased ubder'this prac- 
tice. It is simply the practice indicated 
in' the’ statutes.” od Baik 

Thedecisionis, that the objections taken 
on the behalf of the exedutor ‘as’’to the 
practice observed’ in this’ ¢ase are not 
well taken,and’ that such praétice is cor- 
rect.’ The objections taken to the account 
‘are sustained, and it ig deereed that the 
executors, in obedierice to the original or- 
der; must render an account of their pro- 
ceedings. An attachment must issue to 
‘enforce obedience to that order. As this 
attachment is to‘imprison, I wil! forbear 
now to mtke the order, and will postpone 
its entry for a week; 'to allow’ the parties 
‘to be prepared to appeal from it when en- 
tered, if ‘they desire so’ to do. 

i th ) 5h iar 





Mr. Lord.—We will ‘conform to: the 
decision fi the surrogate, and ask for 
further time to prepare an acount ac- 
cordingly. li Yi B i boot Laacattrs 

‘Tue |Surroeatre, Further. time. is 
granted. as afey ’ 
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* MD Stipreme” Gott, 


Before the Honorable J. W. EDMONDS, Circuit 
ee oe 





"Tne Preorre v. Ev1zA Paitiirs. 
SUMMARY CONVICTION FOR VAGRANCY. 


The power of summarily convicting offenders be- 
ing in’ derogation ‘of the common Jaw, must'be 
strictly confined to the special. statute from which 

its forep is derived. oy as 

The restrictions and regulations relative to these 

* convictions established by the higher courts in 

England before the revolution, were declaratory 

of the common Jaw; and are binding in this state, 

unless they have since been repealed or altered 
hy statute... HO 

A record mu be made up in every such case as 
a pré-requisité to’ commitmént ; ‘ and ‘ trespass 
will lie against a magistrate who commits with- 
out having so. done.» The reasons of its neces: 
sity, are ;—, |} Y t 

1, For: protection of the, accused :—that he 

“may not again be convicted of the same offence. 
‘ 2. "For protection of' the magistrate: a proper 
record being ¢énelusive evidence in his favor, in 
cases within: hig; jurisdiction, 

_ 8. Ly the absence of an appeal, the only;mode 
by which the accused can obtain a review of the 
sentence is by haheas corpus 'or cértiorari founded 
‘oh ‘the record?) °° , 

Greater certaitity is required in. sueh records than 
in indictments, because they jare taken as true 
against, the accused ; and. nothing will, be; pre+ 
sumed in favor of the commitment, but tho pre- 
sumption will be against it. ; ies 

Although there i#-no jury trial, the proceedings must 
be according to the course of the common law in 
trials by jury... <. 

|, There must be first an information or charge, 
and the defendant must be summoned and have 
an opportunity to make his defence. 

The ‘evidence in support of the charge, must 
be such as'the;common law . approves, unless 
specially, directed otherwise by statute. 

‘There must be a conyiction, judgment and ex- 
aac all according to the course of the common 


' law. 

The record is designed ‘to “show the. regularity of 
‘the proceedings, and that the sentence is sup- 

, (ported. by legalevidence ; therefore, everything 
. necessary to support a conviction must appear 
upon if.” Tt inust set forth « , 
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1. The particular circumstances Constituting 
the offence, to show that the mayistratd has con- 
foriried to the’ law: and has not exéeeded bis ju- 
risdiction... A: mere statement,of the offence ia 
the.termsof the statute. is insufficient. ‘ail 
2. The plea of the defendant, whether con- 
fession or denial. — ee ee ee 

3. The names of thie ‘witnesses, to show their 
eompeténcy: ; Perrott : tp 

i4, That the evidence, |was' given} ,in..the ,pre+ 
sence of the accused that it may appear he had 
the opportunity of cross examination. . 

5. ‘The whole evidence, ‘both’ for’ prosectition 
and defénce so far’as applicable to the charge, 
to show that every material allegation was sus- 
tained by proof. o4 

6. An adjudication of the guilt of the accused, 
which must be exact and precise, judgment for 
too little being as bad as'for too much. 


On the 318t of August, 1846, Eliza Phil- 
lips presented to the circuit judge:a peti- 
tion for a writ of: certiorari, tolcenrtify the 
cause of her detention im the penitentiary 
on Blackwell’s Islandi:-*o 97 Jeo 
On the 84 September, the keeper made 
a return to the certiorari, that she was 
detained ‘in ‘his custody by virtue of a 
commitment by one of the police magis- 
trates in the following “words —_ 
City and county 
of New-York, “i 
_ One of the special justices for’ pre- 
serving peace in the city of New-York : ' 
To. the constables and policémen of 
the said city, and every, of them, and to 
the keeper of the penitentiary of the city 
of New-York. ; 
These are in, the name of the People 
of the State of New-York, to command 
you, the said constables and policemen, ta 
convey tothe said penitentiary the body of 
Eliza Phillips, who. stands charged befote 
me of being a vagrant, viz :, an idle Eat 
son, having no home or means of jiving, 
being a common prostitute, having no law- 
ful employment whereby, to maintain her- 
self, and whereof, he — convicted 
on competent testimony. And you the 
said keeper, are hereby commanded to 
receive into your custody, in the said peni- 
tentiary, the body of the said Eliza Phil- 
lips, and her safely keep for the space of 
sixty days, or until she shall be thence de- 
livered by due course of Jaw. 
Given under my hand and seal, this 4th 
day of August, in the year, of out Tord 
one thousand eight hundred and forty-six. 
(Signed.) . 


} ss::. By demas Esq. 








tain ‘hetself, and 





“Al Nash, ‘on behalf ‘ofthe’ prisoner: 
controvéfted the Fetiirn’ and’set Porth the 
record of ‘cotivictién ‘in’ ‘the’ ‘followitig 
as . _2tiepenapapiameantila oe, sncogueeteaies.- satan itat 

ne Eb ved ‘Office, Halls’of Justive. 

ity and count SN 
“ “Be it rethenjbereéd; that on'the '4th 
day of August, 1846; Alexander MeDou- 
ga , of thé said ‘city did ‘eoutity, did bring 
efore me, one of the'spécial justices for 
HiselN ie See gt € city and ounty 
of New-York, one" Eliza Phitlips; "and 
did Mae unto me, arid give'me’ to ‘be 
informed, that on this' present day} at the 
said city and county, the said’ Elizé'Phil- 
lips wed! common ' prostitute, who had 
no lawfal eb “whefeby' to nai: 
was a Vaigtant within the 
intérit and ‘meaning of the ‘statiite, which 
complaint and ‘information being “heard 
by me at the city and Goutity ‘aforesaid, T, 
the said justice, of the day and yédrafore- 
said, at thé city ‘and ‘county aforesaid; 
upon the oath of'said Alexander‘ MtDou: 
gal, as welf''as ‘tiion'the ‘exaimiiation of 
the said Eliza’ Phillips, taken ‘before the 
undérsigned ‘Havitig’' jurisdiction’ itt the 
matter, being’sdtisfied that the said charge 
and accusation Were Thal! respects just 
and trué, and that ‘the said Eliza! Phil ips 
Was a vagrant Within’ thé’ deséription of 
the stitute“ in Such Case’ thadé' and ‘pro: 
vided, did thérefoye convict the'said Eliza 
Phillips of being stich vagrant; and‘it ap- 
pearing thine heh said Eliza Phillips 
Pino er person to be sent’to the 
Alms Mouse}, the’ ‘andétsigned, there: 
upon sentenced her to the penitenitiaty for 
the term of two months,” wr 
. (Signed,) wh 


J.D.» Phillips, Assisvatit' ‘District’ At- 
torney demurred, and ‘the prisoner joined 
in denurrer.' on OH 





A, Nash claitned that ‘the’ retord was 
void, ‘and therefore the “prisoner was en- 
titled to her discliarge.' (See 

Tue Crecctr Topar-LIi have’ been #6 
frequently called ‘upon to discharge from 
the ‘penitentiary prisoners cotithitted ‘on 
summaty convictions for vagrancy, oh the 
ground of sore alleged defect or irregut 
atity Th ‘the ‘procebdings 6f the sien 
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preg that I hae mur plats | gies The justice instead of obe ye : the 
an, this aceasion, prate th ' subjec Writ. appre _ convicted, ap yi- 
full examinatipn, in Hg that the ett soned the officer till be paid a fine bay oP 


ter being thoroughly understood, th 


rechiye, for the evil may, pnce, ne Pee |S 


applied. 

Our Rev. Stat. vok i p63 dechare 
that if a, magist peak by t 
confession af the.g or by. competent, | 
testimony, that, the, age if. : a 
within, the ° tse o) 
shall make vp.and sign, ae con- 
Fiction, thereof, which shall he, filed ipt 
office of the clerk 7 the county, and shall 


ob ery spas pia hand ena such 


reser tie, Jaw,aid, ane, subs ently 

pera (Laws of 1833,) somewheteplarg. 
the description of the offence 

vi, the, punishment, Ligh gistrates 
Mainly ’prosped in the class PAR A, 
under consid —yre ar 
And, the m Proceeding is pot by 
a formal trial bya ine. but is; bed i ei 
mary eonyietion, which is, fignsrib ath 
the examination, and, punishment of 
fonces ina summary manner by justices 
of the peace out of their sessions and with- 
out the intervention of 3 i OF 2D open 
wial.. Paley on 

The pawer thus oon is gs in} 
conformity, to, but is in, gfarogetion of the 
common. lay, is derived, solely from the 
statutes, and, all the prnooniine pea r 
the authority go,.created must be 
conformable te: the, special. law, in pig 
instance, from which. al) their forep is de- 
rived. Gole’s.case, Sir. W. Jones, 189, 170. 
1 &, 14,. 

e earliest statute upon which 3 sum- 
mary conviction is, om-record i is, that o 
33-Henry VIIL. ch.6. This was in 1544. 
From, that; time, the Basten atatytes 
have been enacted, ering | @ juris: 
diction to + cases and re: atin its 
exercise. So great has been this exten- 
wine. that in England and Wales, the 

r of summary copwictions in one 

oa (1849, ) was 71,725); 

Immediately after the creation of o 
new a ee its. dangers becam oe 
nifest, The earlic feat ps orted [43 
Lap aioe of HE ‘@ justice mule oe 
lo execute a, wr 
penn is debt, and taking with him. 
-gup from the apprehension of 9 res 


Mae. 


Aki Hon, 
cuigha 





under the color: -- the act of on 
ainst cartying'd Pes or short’ fins)’ 
he necessity o titting’ dhdet « some 

restrainh @ power, pA summary, 90 arbi- 

trary, so materially affecting, personal 


hibérty ‘atid ‘so: liable »to be perverted to 
| Purposés “of oppression’ and | wroug  Fe- 
eat Wig iltiess 


anand. fag ip ny 
; requent ‘ decisions 


are by! the hi higher courts in regard 
to it, and a ‘system of re ulations and re- 
strictions gtew up an came ifcarpo- 
rated inte. the common aw, Fegn- 
lations and restrictions were a part of the 
eommon law atthe adoption, of | oun ‘ean 
stitution, which made: the common, law 
the law>ofvour land, and when. by oun 
statutes'we adapted this peculiar mode 
of trial, we necessarily; subjected it to the 
principles alreddy established: in regard 
to it, and we 'must; therefore, in examin 
mg the question hefore us, go hack to the 
-|law as it ‘existed at. the adoption of eur 
constitutier; aud he ned by the rules 
then establishéd, ent in, the Jang guagi 
af our-constitution, Ha By gince been 
repel or -altere And it is th Ye more 
rtant that nose rules saad be well 
ms ner te and, rigidly, ¢ enforced, because 
yar constitution in Securing to us the trial 
y jury, ag ad it’ only i in ‘thése cases, in 
which it had been heretofore used. “Att, 


¥Hi, seat. 2. 
The B tish statutes, pie 0 the dan- 
gers of, ne ‘sarrponniesy # tuitediétton, 
wave, an principally incé ‘our ‘Tevolu- 
fis an appeal to the aécused, b 
can pi the dudlerae nt hic 
eprive him of his p perty, | ‘his Tibor: 
ty and his character. Bit our statuté pro- 
vides no such of he pote ‘our édnstitutio: 
gaprives © hi of the protection afd ‘tal 


j he fel" no other protection 
i Oo Kuk e ‘avbitraty exercise 
or wan uf ie of ‘this’ extractdina 
power, { an what he may find in * wi 
parts of he common, law and of ‘the acts 


-| of the legislature’ of the colony of New- 

Cate did form’ the law of said * 

colony, on the 19th April, 1795. 
Art. vii, Pea 13." 

_ lt i is: Py thot common law that 'T shall 


examine the case now ‘before me ; miiid? 


Const. 
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ful ‘throughout; that ‘tio’ meftbetr lof this 
state can be deprived of any of the rights 
Ot Yprivileves” ebthred to Why 'eittzeh 
thereof, wmnleas! by the Iaw’of the’ land ot 
the: jadyitehe™ of ‘hid poets." Const! Art 
vii. —* | ‘And that 'tio poverty Wt de 
ived ‘of Tike, Rberty! ot iat 
Si ptieke Jaw: Toid#ee.7. 0!" 
Among ‘thé rales oF the’ cotiimoti Taw, 
and almost'thd Unly one’ of them ‘that has 
Been incor poreted ' ints! Gut statute, was 
that Which ‘reqdired ‘a retdrd th be made 
of every ‘stininraty ‘cotitiction. 12 Date. 
c.2,§ 4. 1 Salk. 300. 8:40. 60/89, 
Basten 9. Odréie; 8 D. & R568, 3B. 
& C.649. R.v. Baton, 2 T. Ri285. "Rl 
v: Book, 1 Bee D4 LV TROV.'St, "633, 
§3. i Mlow IO or WIA Be - merit’ 
This is ‘tetiddted Tedeséary ‘by Muny 
Considerations, Pes eee! 
‘1. For'the ‘protection of the ‘wertsed, 
that by ‘having & tecdrd, particularly ae- 
scribing the'bffericé, te may. be saved from 
being a secdnd time CUtivicte” On the satite 
charge. Paley on Con,’ 35,! Rex v, Mid: 
Fite, 3 Bart Far! Yeon skS ok 
-- 9. Por thé protection of the magistrate. 
Where he has jurisdiction, a ‘proper te- 
éord, ‘though ‘mide ‘out by ‘himself, isa 





COntlusive defence in any ‘action brought 
against ‘hin b Syer tts ation in the 
premises. Nexon v." 2 y, 1° “e Di 
970, '6 Jurist! 389. Gray v. ‘Cookson, 16 


Hast; 13.2 ‘Cow. Tr. 650)" Mather ¥. 
Hood, 8 Toths RK). Buyilee vi Watkiny, 
Mil. La! Rep. 131. “Paley, ‘332. ‘Puller 
v. Fotch; Holt, 287. Strickland v. Ward, 
7 T, Ro O81. Massey v. ‘ToWasbn, 12 
DSH! shhh he ee = CAT 16K) 
Aind it hide ch pst ingome Cases 
whether thé ‘tecdrd iy’ ‘tot! a ptdtection 
eveti on the question of jurisdiction. —'°"” 
3. In’the Frgpesal Ay Freee Hees 
an'uppeal, the record becomes: che ‘only 
pikes ddchstd has of reviewing ‘th 
judgment against. him, and of ascéftain- 
frig whethiér he’s beet justly ¢otidehihied. 
_ * ‘This wrast; of Goutee, met’ the! staf it 
thent! of  his)péers: ») Thre \exprédsién in’) M 
Seer» from which this ey is: niwriegels gus 
eczum TLruUm § wu e , . 
itis eee I Sa eh ga ny aac iy 
Of 1821, ur Goll'as th thilt of 1846, the phiase ie 
pied ‘ad quite’ th'Who!- text ; \inaplfingy ont a ethiet 
cpnstructida of thé! laiguage, that aman niay. be 





4 ty 
i 


deprived of his rights, &c., bythe judgtitent\of bis tre 


peers, whether lawful or not. 


and | 





‘A edttiovari, wivemedy ‘still left to tim, 
varriés’ wp the record! alone+ end oh 
habeits corpis we enn ‘avail himself onl 
of afis so flagrant, ‘ts: to-render 
ébmmitment absolutely void, not voidable 
dilly. Without a: reeord therefore wid 
that lof oe * | ¢hievacter, the! party 
woul? be deprived-of almeans of imqair 
ine whether“he had Been justly eon 
dethnéd ‘and be also’ deprived! of an effec- 
tual remedy ‘against a-watiton éxcess of 
jurisdiction. He would, it.##*true,; inthe 
Hitter ctisé, have his bemhedy in an ‘action 
of “trespads; bet thdt “ot ‘Conds ‘th 
til He ‘had seffered the wrong, and while 
his’ ‘eorrvivtion! “Wotlld’: be excéditigly 
‘dil -shrnmat'y, His remedy for the 
rat-done tum erecad be very slow and 
burdensome. ot) silt 
‘4. Tn at causes of special end timited ‘au- 
thority, espevially whete it is penal in its 
chatatter, and td be exercised in deroga: 
tion df’the eormoty let, grett strictmess 
and jealousy ought to Ge exercised ‘not 
only ‘in Cohstruing the Taw) bat in icanvass- 
itig ‘the ‘pi dings: Lord Chi! J. Holt, 
in Ri 'v. Whistler; Holt, '215, with’ wreut 
propriety ‘remarks, “every body knows, 
that this Beitig 4 jponal law, oaght! ‘by 
equity dnd réason'to be ‘tonstrued accord 
itt’ to the Weer atid ond further. ‘hae it 
is perial is! plait ‘ind what is ‘highly so; 
the defetidant "is pur: 46 « ‘summary thie 
different ‘from Megna Charta, fou itis 4 
fandatiental ‘privilege to be tried ‘by ‘8 
jury.’ Then where ’a penalty is inftiered, 
#hd @ differerit muatiner of trial from Magna 
Charta institited; ava'the party offending: 
instend ‘of belig'tried by his neighbors in 
# eoutt of fiistiée, shill be vonvicved ‘bya 
singlé justice in'a ‘private chamber, upon 
the’ testimony ‘of one Witness, T'fain would 
know if ‘on ‘the! consideration of such "a 
law.we ought notte adhere tothe letter:” 
Hawkiosy 2°Pi9C.'e/26;§13. | Bord Ken 
yon, tn R.¥.) éles, BT) R.. 644) “Lord 
Mansfield in’ Riv: Dittle, 1 Burr 673. 
Ashhurst) FS. aR. v. Green, Cald. 391, atid 
Abbow; Gh. J. to Rv Pain, 7 Dk Beall 
midintai® the ‘doctrine ‘that 'gteater cer 
taitity fs ‘Tequited im | convictions that in 
ppueenny or pleedhag to mews nahanrt 
op to’ summar 
dori hist ener ose He eaten strictly, bes 
tatse' they ‘thitet' be taken #s true against 
Wefendane,” vioouh yl seg. Totels 


ej 
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pnd. dt ia a well established rule, that a 
records an absolute prerequisite to.acom- 
ghitment, andi that without it, not oaly.is 
the party-entitled, to. his discharge, bug the 
magistrate is liable, to him.in trespass... lo 
ene case, where, the, magistrate’ had, \re- 
fused to give arecord, the court denounced 
the whole. progeeding},.as,“ one. of , the 
mauy cases where poachers are pursued 
with ynintermitting\vengeance, Here was 
not ouly that, but.gross. oppression also.” 
3 Burr. 1722.. vow aH Outer eis 
The necessity..and object, of,.a.record 
being,thus, established, it only remains to 
inquire what that record must contain. | 
, dtis,amemorial,of all the proceedings 
that haye taken place up. to,\and inelud- 
ing the, judgment or sentence....,Paley.on 
Con. 65. larmoxcteberad 
The | best,.summagy of. the, law,on this 
subject which I haye found, among the 
many. guthorities which I have examined, 
is in L..Ward’s Justice,,705. .Tits,Con- 
viction, in these,words;:. , feot bers 
The power of ,a justice, of the peace 
is in) restraint of ithe commen law,,and in 
abundauce of instances, jg a. tacit, repeal 
of.that famons clause in the,great charter, 
that a man ghould be.tried by his.equals, 
which also was the common, law of the 
land long. before the great, charter, even 
for time immemorial, beyond. the date of 
histories.and .recoxds,, ‘Therefore, gene- 
rally, nothing shall -be, presumed in fayor 
of the office of a justice of the peace; but 
the inteadment will be.against it. | There- 
fore, where a special power is.given,to 
a justig¢e, of the peace, by act-of parlia: 
meat, to convict an uffeader in asummary 
manner, without a trial by,jury, itamust 
appear that he hath strictly pursued, that 
power ; otherwise the common law, will 
break in upon him and, leyel all his,pro: 
ceedings. ‘Lherefore, where a,trial by, jury 
is dispensed withal,. yet he: must. proceed 
nevertheless, according ta the eourse, of 
the common law.in trials by juries, and 
consider himself only as ¢onstituted in ithe 
place both of judge and jury. , Therefore 
there must be. an information, or; charge 
against a person; then he must be,sum; 
moned or have. notice of such charge, and 
have an opportunity to.make, his defence ; 
and the evidence,against him must be such 
as the commou law approves of, unless the 
statute specially directeth otherwise ;/ then 





if, the person is found guilty, there, must 
bea conyiction, judgment and execution, 
all.aggording to the, course of the com, 
mon, law, directed and influenced by, the 
special authority giyen) by the statute; 
and.in.the conclusion, there must be a re, 
cord, of the,. pehgle proceedings, wherein 
the justice must, set forth the particular 
manner, aud, circumstances, so as if) he 
shall be.called to account for the same by.a 
superior court, it may appear that he hath 
conformed, to, the law,.and. not exceeded 
the, bounds prescribed to his jurisdiction, 
1 Burp, 364... 
. & conyietion must contain the following 
particulars; ail ow ; 
An information or, charge against the 
defendant—a summons or notice of the 
information, jn order that he may appear 
and make his defence—his appearance or 
non-appearance—his, confession or de- 
fence—the, evidence, if he.does mot con- 
ss-—and the judgment or, adjudication, 
All these matters must be particularly set 
out in the. ¢onyiction. , 2 Hobiason’s Jus, 
tice, 542. Brackett v, State, 2 Tyler, 
167... People x. Miller, 14 Johns, R. 371. 
4 Johns. ft. 293, wate 
.. Lhe information, should, state, correctly, 
the time when taken, the place, the. juris- 
ation wires which taken, andthe charge 
referred., 1 Ray, 509., 2 Bl. Com, 
41... Lacan v.. Hooper, 6. T. R. 224. So 
that it may appear that it had been given 
within the time limited by the statute 
that the power was exercised at a place 
commensurate with the jurisdiction, -be- 
fore a. magistrate have jurisdiction at 
that place, 2 Salk, 473—that the offence 
was directly charged, and not by implica- 
tion, a contajned, in,.express. terms, 
every ingredient necessary to, constitute 
the crime described by the, statute, Rex 
vy. Bradly, 10 Mod, 155. R, v. Trelaw, 
ney) 1. T. R, 122, 2 Lord Ray. 791. 2T, 
« 34, grea Poe 
In describing the. offence, a mere com: 
pliance with the terms of the statute will 
not suffice, for,if a, magistrate merely states 
the facts of the offefice in the words of 
the act; when the evidence does not war- 
rant the coriclusion, hé subjects. himself 
to a criminal infermation, R v... Thomp- 
son, 2.T, R,.18; R.v..Pearce,.9 East, 358; 
RR. Davis, 6 To Rell. Ardryoy, 
‘Hoole; Cowp.'825. ~- sin Ty bavreqee 
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voThe particular | cireaimstances:.. which 
conduce ’the ‘opinion ‘of ithe magistrate 
must be set forth, and not! the-mere:re-' 
sult) or | conclusion from» them. |: 2: Reb. 
Jus 546; 2) | i bee ,arad) woge ai 

It must appear that the accused was 
summoned or appeared: before the magis- 
trate. Rex v.: Allason, 2.Str..678. RB: v. 
Venables, 1b. 630, and if. he: neglects | .to 
appear after: proof of being duly sum- 
moned, the justice: may proceed to judg- 
ment; but he ‘must stateyall these: facts im 
their proper: order in the:conviction. 2. 
v. Simpson, 1 Str. 44. State y. Stokes, b 
Coxe, 392. | Bigelow v. Stearns, 19-3... R. 
41. Son vw People, 12 Wend. 348. ‘Chure 
v. Hathaway, 14 Mass. R. 224.0 

The plea of the defendant must be ‘set 
forth, whether of denial or confession, 
Paley on Conv. (Deacon’s ed.) 139, §-5. 

If he denies the charge, it must/be sup- 
ported by evidence, and the names: of the 
witnesses must’ be set: out, that’ the court 
may judge whether they are competent. 
Rez. v. Tilly; 1 Str. 16.>' Rex v. Blaney, 
Andr, 240. ‘ 

The evidence should be stated to have 
been ‘given in the presence of the accused 
that it may appear he had an opportu- 
nity ‘of cross-examination.' Ree v. Vi- 
pont, 2 Burr. 1163, Rea v.:Crowther, tT. 
R. 125. Rex v. Barwell, 6 T.R. 75. R. 
v. Lovett, 7 T.R. 152. R. v. Swallow, 
8 T. R. 284, > BR. v.. Selway, 2 Chit. 522. 

The whole evidence ‘which applies to 
the charge, must be particularly set out in 
the conviction, that the court, may judge 
whether sufficient proof appeafs on the 
face of it to, sustain every material alle- 
gation and to justify the adjudication. Rez 
v. Killer, 4 Burr. R. 2063. BR. v. Vipont, 
2, Burr. .R. 1165,,.2 Rob, .Jus..550, per 
Lord Mansfield. Rex v. Lloyd, 2°Str. 
999, per Lord Hardwick. R.v. Theed, 
2 Str. 919,per Lord Raymond; vide also 
2 Doug. 486. Rex v. Smith, 8 T. R.588, 

er Lord’ Kenyon. Rex v. Warnford, 5 
D, & R, 489," “Rex v. Dove, 3 B. &'Al. 
596. Rex vy. Taylor, 2 Chitty, R. 578. 
Commonwealth v. Hardy, 1. Ashmead R. 
411. 

It will ‘not be ‘sufficient ‘to state that 
“the said offence was duly and ‘filly 
proved,” for that. is to state t result of 
the evidence: and not the. evidence itself. 





Rez v. Reed, Doug. 490. Rex v.ilvovet, 
7 T. R. 122. 


And the evidence,for the defendant, as 
well.as that for the|prosecution, must be 
sevout. 2 Rob. Jus. 561, Rex v. Clarke, 
BT eRe BBQ.» sows vows Of Vingtred 

‘The record, must contain, an adjudica- 
tion of the magistrate. upon the, evidence, 
a6 to the guilt or innocence of the prisgner. 
Rea vy. Harris, 7 T, R, 238. AYOrNe 
Mason, 4, Dall. 266.65 pn so} 

And the adjudication on every point to; 
which it refers, must be precise and exact, 
a judgment for,too little being as. bad, as a, 
judgment foxstoo.much. Rex y.,Clarke, 
Gowp. 610,; Morgan. v. Brown,,6.N..&, 
M. 5% 4,Ad.& E, 515,, Rex v. Patchett, 
5 East, 339... R,v, Hazell, 13 East, 139, 


‘Cummaing’s Case, 3 Greenl,, R. 51. Power 


ve People, 4 Johns. ;R.292.° , : 
That the design of, the. conviction is nog, 
merely to record the fact of,the judgment, 
but to show that the, proceedings required 
by. justice, had, been, regularly observed, 
and the senteuce legally supported by evi- 
dence, is every where evinced by the lan-, 
guage and sentiments.of the ablest judges 
trom the time of Lord. Holt,.who himself 
on all occasions, wegarded the obligation 
of recording the whole proceeidings.as.a 
necessary counterpoise against the liability. 
to error or misapplication, to which a pri- 
vate ‘and. diseretionary tribunal,.is nate, 
rally exposed. . Intro. to Paley on .Con. 
XXX. if DEE hitrs ‘ 
Every thing requisite to support acon, 
viction should appear on the conviction 
itself. 6 ‘T. R..438, and, its validity must 
be determined by what appears on the face 
of it, not by reference to matters de, hors. 
80'DIR2838,. ©, , on ae 
. Itswill-hawe: been seen. in the, course. of 
this examination, thatthe same principles 
which pervaded the English courts before 
the revolution, have been regarded in our 
own courtssince that evetit. Andit:has fre- 
quently occurred to our courts, in view of 
the manifold «angers arising from the exr 
ercise of so summary and.arbitrary a ju- 
risdiction, that it was the more necessary 
for them to assert.and maintain the prie- 
ciples on which personal liberty is de- 
dent, 4r3 
- The Supreme Court of Massachusetts, 
in Chase v.. Hathaway, take occasion to 
say;'it\is a fundamental principle of jus- 
ticeessential to every free government, that 
every citizen shall:be maintained inthe en- 
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joyment of his liberty: and an- 
léss he' has forfeited them by the standing 
laws’of the community, ‘and ‘has had 

portunity to answer such chdtpes ‘as cx 
cording to those Tews will justify a fortei- 
tire ‘or suspension of ‘tem’ 9) bo oc 
“En the State v. Savannah; 'Charkt: 235, 
the tourts of Georgia hold "this ingnage) 

In this country no person ett be’in 
in’ his petsotial property, without! an op- 
portanity of defending himself He ‘has 
the tight’ of being cotifronted with ‘his ac- 
ensers, and of beiti#' apprized 6f the ac: 
Ctsation ‘against ‘hit. " Aude alteeram 
purtem, is a maxim of natural justice, 
deat to the oihnaip heart, and associated. 
with every principle of our jurisprudence: 
A soquiattile foutded! upon ex parte accu- 
sation, is the ‘thost’ térrible species of Ue- 
spotism thatthe human mind can conceive. 
Tris not only'a violation of the most obvi- 
dus dictates of common law, buvit is des- 
titiite of every principle by which the so- 
cin] compact is supported. 

Inthe case of Rex-v. University of Cam- 
bridge, all the jadges agreed, ‘that the: 
want of a sumpots was) an incurable 
error’: and on this point, the expressions 
of Justice Fortesewe are ‘so impressive, 
that f cannot ‘avoid inserting them. (The 
objectidn, ‘says the judge, for want of no- 
tive, caw ever be got over. The laws 


of God and man both, give the partyan| = 


opportunity of making, his defence, if he 
has’ any.) ’ 
Sn Geter v. Commissioners of ‘Tobacco 


Trepéction, 1 Bay’s Rep. 357, the courts 


éf South Carolina say: . t gti ‘Lo 
The proceedings must be a¢ netrly as 
ible, according to the course ‘of trials 
fore juries at common: law; as these 
justices ‘or commissioners dre, on these 
occasions, ‘putin the place both of judges 
aid jaties,’ The party accused :must 
be summoned; there must bea specific 
vharge ‘against. him; and he must-have 
time and ‘opportunity of being heard,in 
his deferice. The’ witnesses against him 
trust all be on oath, agreeable to the rules 


of law, atid'reduced to writing, or at least | 47, 


so much as is necessary tq the conviction. 
And in ease’ of conviction, there otight 
% be record of it, ander \the hands and 
seals ‘of the justices: or commissioners, in 
which so ‘much of the testimony must be 
et forth, as will bring ‘the offender under 





the terms of the law, and evince that. they 
have not exceedet)the powers given them 
by ithe law. If this is not done in’ suck 
convictions, the common jaw. will break 
in upon them, and level all their proveed: 


ings. | toned 

neThese principlés are deeply imbedded 
in the er in. our \sfate alsa, 
arid as ands of bur citizens are yearly 
— jected to the operation of this'summary 
and dangerous jurisdiction, it is of the 

i ‘impottance’ that the rules which 
have been adopted for the pu of ire- 
straining it; within due bounds, should be 
sttictly'and carefully presetved. 

» Desting the revérd in this case by these 
rules, it carinot for aambdment be sustaiied, 

i The ‘information: merely states the 


‘offence'in the words of ‘the statute : it-ia 
‘not stated 'whethér the accused pleaded to 


the charge: nor whether she was present 
when the witness was examined ; /nor.is 
any part of the evidence set forth, and the 
record is so drawn: up, that while two 
males and one female are naniéd in it, it 
is the female who is convicted of being a 
vagrant dnd one of the males—-which one 
does not appear~-who is thereupon sen- 
tenced to the penitentiary for two months. 

The revord being void, the , prisoner 
must be discharged. 





——9-4-——5 





N. D. Superior Court. 


Before the Honorable SAMUEL JONES, C. J, 
‘and Judges OAKLEY und VANDERPOEL. 


IN tne marrer of A. B=.30th January, 
. 1847, 


1 


APPLICATION 'TO PRACTISE AS -AN A’PTOR- 
NEY, ; 

Under the eighth seetion of the seventh attiele of 
the. new constitution of this state, ary citizen of 
good ‘moral tharaeter, and, who, possesses the re- 
quisite qualifications of learning and ability, is en- 
titled to be admitted to practise in any of the coufts 

Of this state. Ae 

Held, that ‘2 -previous tetm.of elerkship: requiretl 
by the rule of the supreme court, is not necps- 
tart ‘The only. pany courts, can fragjinse is, 

ether, the icant possesses the qualifica- 
tions roberta by the constitution. he mt 

This may 'bé ascertained by ari examination in 

aa or examiners; appointed by the 


j 
men % 
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Tue. circumstances under which this ap- 
plication was made, sufficiently appear 
in the opinion of the court. 


John Duer for the applicant. 


VANDERPOEL, J.—A motion was seve- 
ral days ago made by Mr. Duer, that A. 
B. be admitted to practise as an attorney 
of this court; stating that he had not 
served such a term of clerkship as would 
entitle him to admission, under the rules 
vf the supreme court, and founding his 
claim to admission on the eighth section 
of the seventh article of the new consti- 
tution, which provides, that “any male 
citizen of the age of twenty-one years, of 
good moral character, and who possesses 
the requisite qualifications of learning and 
ability, shall be entitled toadmissionto prac- 
tise in all the courts of this state.” 

The Revised Statutes, 1 vol. 99, provide 
that counsellors, solicitors and attorneys 
shall be appointed, and licensed to prac- 
tise, by the several courts of law and equity 
in which they intend to practise ; and that 
the supreme court shall prescribe the rules 
and regalations under which counsellers 
and attorneys shall be appointed and li- 
censed in thatcourt. Under this statutory 
direction, the supreme court have, by a 
general rule, provided that no person shall 
be admitted to examination as an attor- 
ney, unless he shail have served a regular 
clerkship of seven years, in the office of a 
practising attorney of that court ; but if 
he has regularly pursued classical studies 
for four years, or any shorter period after 
the age of fourteen, it may be allowed in 
lieu of an equal term of clerkship. This 
court has, also, by a general rule pro- 
vided, that attorneys and counsellors of 
the supreme court, may be admitted to 
practise as such, in the superior court, 
upon taking oaths of office, and signing 
its roll; and as to those who have not been 

- already licensed in the supreme coutt, the 
rule of this court requires the same term 
of clerkship, as that of the supreme court. 
The question is, are we bound to regard 

‘the new constitution, as establishing a 
title to, or qualification for admission, other 
than that which is recognized by the rules 
of the supreme court ? 

There, surely, can be no doubt as to the 
intention of the framers of the constitu- 





tion when they incorporated in jit the 
above recited provision. Their object, 
manifestly, was to remove, in a great de- 
gree, the impediments to admission to the 
bar which then existed. This was the 
view taken of it, alike by the friends and 
the enemies of the provision, when first 
proposed in, and when afterwards adopted 
by the convention. 

The general popular expression, whe- 
ther predicting good or evil results, as 
likely to flow from it, concurred, that its 
design was, and that its effect would be, 
to facilitate admission to the bar ; and that 
it changed the condition of admission from 
seven years’ clerkship in an attorney’s 
office, to that of actual qualification of re- 
quisite learning and ability, no matter how 
expeditiously acquired. The candidate 
for admission now comes before us and 
says, in the language of the paramount 
law: “I am of the age of twenty-one 
years, of good moral character, and pos- 
sessed of the requisite qualification of 
learning and ability for admission as an 
attorney of your court. I claim admis- 
sion to practise therein.” Can we answer 
him by saying, that we will not adjudicate 
upon that claim or title, which the consti- 
tution pronounces adequate, unless he 
bring us evidence, that he has served seven 
years’ clerkship in a lawyer’s office. Such 
an answer would, to my mind, be a pal- 
pable violation of both the letter and spirit 
of the constitution. It would be. exact- 
ing a qualification, or criterion of title, 
other than those which the constitution de- 
clares sufficient. 

It is the business and duty of courts 
still to inquire whether the particular ap- 
plicant for admission possesses the quali- 
fications prescribed by the constitution. 
This may be done by ordering an exami- 
nation of the candidate to be made by 
one of the attorneys and counsellors of 
the court, or by one of its judges, or in 
open court. If upon such examination 
(which should always be thorough) it shall 
appear that he possesses the qualifications 
demanded by the constitution, it is not 
the business of the court to inquire 
whether he acquired them in seven years, 
three years, or one month. Courts have 
the power to look into the qualifications 
of each applicant; but not to superad* 
conditions or qualifications to those wit* 
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which the constitution expresses itself 
satisfied. It' has been suggested, that as 
attorneys and counsellors of courts are 
“ public” officers, legislative interposition 
is necessary to carry the above provision 
of the constitution into effect, ac- 
cording to its spirit and letter. From 
this view, I entirely dissent. The consti- 
tution provides that the justices of the Su- 
preme Court, and the new Court of Ap- 
peals, shall not exercise the power of ap- 
pointment to public office; and it has, 
therefore, been suggested that the Legis- 
lature:must prescribe the manner in which 
attorneys are to be licensed or permitted 
to practise, and the mode ‘in which it is 
to be ascertained, whether they possess 
the requisite qualifications prescribed by 
the constitution. 

Counsellors and attorneys ‘are not 
* public officers,” within the sense and 
meaning of the constitution, prohibiting 
certain courts from appointing to office. 

A public officer is one upon whom the 
public have a right to call for the discharge 
or performance of his duties. The pub- 
lic have no right to’ compel an attorney 
to bring or defend a suit. After he is 
licensed to practise, he may accept or re- 
ject a fee or suit at his option; and’ the 
public cannot control him. Not so with 
“public officers” in the sense of the con- 
stitution. The public have a right to call 
upon sheriffs, surrogates, and clerks of 
courts, for the performance of their duties. 
They are public officersyIt is very ob- 
vious thut the object offthe constitution 
was chiefly to prohibit courts from ap- 
pointing their clerks—a patronage which 
many good men regard as extremely 
mischievous. 

Again, the tote of appointing to public 
office implied the power of preferring one 
candidate and -rejecting another. The 
appointing power appoints one and ex- 
cludes another. This right of choice and 
preference is incident to the power of 
appointing to a public office. In the ex- 
ercise of this right, our higher courts have, 
heretofore, appointed their clerks and 
registers. But in licensing attorneys, 
counsellors, and solicitors, I have never, 
until very recently, heard it suggested, 
that they are appointed to a public office, 
in the ordinary and popular understand- 
ing ot the term. 





{In construing a constitution, the im- 
mediate emanation of the popular will, 
it is certainly fit to inquire into the popu- 
lar meaning of words employed init. In 
coutemplating a public officer, the popu- 
lar mind would, surely, rest upon objects 
other than mere lawyers. No one could 
suppose, that physicians were ever public 
officers in the eye of the law or the constitu- 
tion. Yet, the Revised Statutes required 
that candidates for the medical profession 
should study four years with a’ practising 
physician, before they could be licensed 
to practise, and that they could not receive 
from the Regents of the University the 
degree of Doctor of Medicine, unless they 
should have attended two complete courses 
of lectures in a medical college. Our Re- 
vised Statutes also rendered physicians 
amenable to medical societies for profes- 
sional misconduct, Attorneys and coun- 
sellors are responsible to the courts that 
license them. No one ever supposed, 
that medical societies of the Regent of the 
University, in licensing, or conferring de- 
grees, appointed to public office, Those 
licensed by medical societies were, always 
regarded as mere members of a profession 
of their own choice. So, attorneys and 
counsellors have generally been esteemed 
officers of the court which licensed them, 
(as contra-distinguished ‘from officers* of 
the public,) and members of a calling or 
profession of their own choice. 

it is, therefore, clear to my mind, that 
legislative interposition is not indispen- 
sably necessary to carry out the provision 
of the constitution, relating to attorneys 
and counsellors ; that courts must judge 
of the title of every applicant for admis- 
sion that may present. himself; and if sa- 
tisfied, that he is of the age of twenty-one 
years, of good moral character,and that 
he possesses the requisite qualifications of 
learning and ability, they are bouud to 
admit him, without reference to the qua- 
lifications required before the new consti- 
tution went into effect. 


Jones, Ch. J., and Oaxtey, J., con-, 
curred. 








Lorp Epon being asked who the 
author of Junius was, answered, “I cannot 
tell you who the author is; but I can tell 
you what he is not—a lawyer.” 
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Court of Common Pleas. 


— 


[onraRio counTy.] 


Before the Honorable E. FITCH SMITH, and 
the rest.of the Judges. 


Bryant & Barnes v. WoopruFr. 


A mortgagee of a chattel after forfeiture of a eon- 
dition, becomes the absolute owner of the property, 
and has a right to reduce it to his possession an 
is not liable as a trespasser for so doing. 

The rule that the admissions of a party of the exis- 
tence of a fact, are evidence against him, is sub- 
ject to the qualification, that such parol evidence 
is ouly evidence of such fucts as may be law- 
fully established by parol. It cannot be received 
either to contradict documentary proof, or to sup- 
ply the place of existing evidence by matters of 
record. ‘ 

The admission of a party, that certain property;had 
been sold under a landlord’s warrant, is not com- 
petent evidence of the warrant, or of the lega- 
lity of the proceedings under it. 


Tuts was an action of trespass de bonis 
asportatis, The defeudant below, plead 
the general issue. The defendants in 
their plea as the part of the property taken, 
justified the taking under a landlord’s 
warrant, and as to part of the property, 
to wit, one cow, set up property in defend- 
ants. 

On the trial, the plaintiff proved that the 
defendant Barnes, sold a red and white 
cow, and some potatoes and one hog, and 
that Barnes said he sold the potatoes on 
an execution. That Bryant told Barnes 
to sell the cow, and he did so. The sale 
was between the 9th and 12th November, 
1845. It was also proven that this cow 
was the only one owned by Woodruff. 
That she was worth $14, the potatoes 4s. 
and the hog, $5; and plaintiff’s dam- 
ages for detention of cow, $3. 

The defendants offered in evidence and 
duly proved, a chattel mortgage executed 
by Woodruff tothe defendant Bryant, of a 
red and white cow, dated the 29th January, 
1845, conditioned to pay $12, on or before 
the first day of May, 1845, with a proviso 
that in case of default of payment at the 
time specified, Bryant might take the cow 
and sell her, at public or private sale. The 
justice rendered judgment for plaintiff 
$20 50 damages, and $2 66 costs, includ- 
ing the cow. ‘The defendants sued out a 
certiorari. 





E. G. Lapham, for plaintiff in error. 
Walter Hubbell, for defendant in error. 


E. Fitcn Sarra, First Judge—From 
the return of the justice in this cause, it is 
manifest that the damages given to the 
defendant in error, include ‘the value of 
the cow in question, The justice also ad- 
mitted an improper rule of damages as 


{| to her value to be introduced in evidence, 


and based his judgment on the evidence 
thus improperly admitted. But from the 
view we take of this case, it becomes un- 
necessary for us to inquire, whether the 
objection as tu the measure of damages, 
is properly before us on the return of this 
cause. The defendants clearly proved a 
chattel mortgage to one of them, who di- 
rected the sale, which by its condition was 
forfeited at the time of taking and ‘sale 
of the cow in question. A mortgagee of 
a chattel, after forfeiture of the condition, 
becomes the absolute owner of the pro- 
perty, and has a right at any time to re- 
duce it to his possession. 

To maintain an action of trespass to 
a personal chattel, as against amere wrong 
doer, it is sufficient if the plaintiff have 
the actual possession. But where, as in 
this case, the defendant proves title in 
himself by operation of law, the right of 
property draws after it the right of pos- 
session. The right of property, and the 
right of possession, then, tothe cow in ques- 
tion, at the time of taking, was in one 
of the plaintiffs in error, hence he could 
not be made liable as a trespasser for the 
doing of an act in itself lawful. 

It was not necessary in order to justify 
the taking, that the: defendants should 
show a foreclosure of the mortgage. It 
was enough for them to show a. mortgage 
forfeited, which gave them, or one of 
them, a right of property, and a right to 
possession, and that the sale was. made 
under the mortgage. - Neither i§ it of 
any importance, that it was not shown, 


that the mortgage was filed under the sta- 


tute. The statute requiring this, is only 
made for the protection of incumbrancers 
and purchasers bona fide. It has no ap- 
plication as between the parties them- 
selves. Asto them itis a valid instrument. 
whether filed or not. The plaintiff be- 
low could not dispute the bona fides of 
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the mortgage on the ground that it was 
a fraud upon creditors. This point was 
decided by this court in the case of Van 
Houghten v. Dwelly, reported in the 
New- York Legal Observer, March, 1846, 
page 101. As to the cow, the judgment 
of the justice was clearly erroneous. 

By section 181, 2 R. S. 185, this court, 
has delegated to it the power to affirm or 
reverse a justice’s judgment, in whole or 
in part, and may issue execution upon the 
judgment rendered before them. By 
section 182, if judgment be affirmed in 
part, the costs, such part as to the court 
seem just, may be awarded toveither par- 
ty. If there was no justification what- 
ever, made out by the defendant as to the 
hog and. potatoes sold, as to those articles, 
the defendants in error would -have been 
entitled to recover in the court below, and 
to that extent, the judgment of the. jus- 
tice would be correct. It is urged by the 
counsel for the defendant in error, that 
the judgment must be affirmed to that en- 
tered. In answer to this, it is insisted 
that the plaintiff in error offered to prove 
before the justice that the defendant ‘in 
error had admitted, that the property had 
been sold under a landlord’s warrant. 
That as this evidence was improperly 
excluded by the justice, for this reason 
the judgment must be reversed in toto. 
As a general rule, the admissions of a 
party of a fact, is evidence as against him 
of the fact admitted. But this rule is 
subject to this qualification, A parol ad- 
mission of a party made en pazs,is com- 
petent evidence only of such facts as may 
lawfully be established by parol evidence 
and cannot be receiyed, either, to contra- 
dict documentary proof, or to supply the 
place of existing evidence by matter of 
record. Welland Canal Oo. v. Hatha- 
way, 8 Wend. 486. National Bank o 
St. Charles v. De Barnales, 1 C. & P. 569. 
James vy. Joliff,6J.R.9. In the latter 
case it was expressly held that the confes- 
sion or admission of the plaintiff, that the 
property in question was taken by a bailiff 
under an attachment, was not evidence of 
the existence of the attachment, but that 
the attachment itself ought to be produced 
by the defendant. Thompson, Justice, 


says “ The confessions of a party have 
never been considered evidence of the 
existence of a specialty, and much less 





ought they to be admitted as proof of 
matteys of record. The seizure under 
the attachment, was set up by way of 
justification, and the defendant was 
bound to furnish the highest evidence 
the nature of the case would admit of the 
existence and legality of the attachment.” 

In Hasbreck v. Baker, 11 J. R. 248. It 


was held in an action in the case against 


‘@ ‘witness for not attending a trial of a 


cause, his confession that he had been 
subpeenaed did not supersede the néces- 
sity of ‘producing the subpona. It ap- 
pears from the justice’s return, that the 
evidence was excluded on the ground that 
it was not the highest evidence the nature 
of the case admitted of, and the plaintiff 
in error offered no other evidence, nor 


‘any excuse for not producing the warrant, 


upon the principles of the cases above 
cited ; the evidence offered would not have 
made out the fact necessary to a justifica- 
tion, andas no other evidence was offered, 
the admission could not form a link in a 
chain of evidence going to establish the 
facts which would constitute a justifica- 
tion. Hence the offer was properly ex- 
cluded. From the original and amended 
return, it appears that the justice allowed 
for the cow, and damages for her deten- 
tion under the proof, and which was im- 
properly admitted, $17. To this extent, 
the judgment is erroneous, and as the de- 
fendants, as to the residue of the property, 
failed making out their justification, the 
justice’s judgment must be reversed to the 
extent of $17, and affirmed for $3 50. 
Under the statute, the costs are under 
the discretion of the court. ‘In the exer- 
cise of this discretion, as the judgment is 
reversed to the extent of more than three 
fourths of the amount, the court award to 
the plaintiff in error $15 costs tobe paid 


f | by the defendant in error. 


Judgment of reversal, $17. 
Affirmance, 3 650. 
With $15 costs, to plaintiff in error. 
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Tue very respectable company of mer- 
chant tailors, in London, said Lord Eldon, 
did me the honor to confer upon me the 
freedom of that company. Their motto 
is “concordia parve res crescunt.” John 
Wilkes construed these words.thus, “nine 
tailors make a man.” 
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ENGLISH CASES. 
3nu Chancery. 


—_—— 


HOUSE OF LORDS. 





Tue Norra Britrisn Rarway Company 
v. Top.—14th and 23d July, 1846. 


RAILWAY ACTS——CONSTRUCTION. 


In putting a construction upon «railway company’s 
act, no regard will be paid to the plans and sec- 
tions deposited in pursuance of the standing or- 
ders of the houses of parliament, previous to the 
application for that act, unless they are incorpo- 
rated therewith. 


Tue general question in this case was, 
whether the North British Railway Com- 
pany were not, in their mode of construct- 
ing the railway, exceeding the powers 
granted to them by their act, (8th and 9th 
Vict. c. ccexxxi.) in reference to the re- 
spondent’s property. The court of ses- 
sions in Scotland, having granted an in- 
terdict on the application of the respond- 
ent, the company appealed to the House’ 
of Lords. The greater portion of the dis- 
cussion necessarily turned on the particu- 
lar powers conferred by the act ; but it was 
also urged on the part of the respondent, 
that’the preliminary plan and sections de- 
posited in the sheriff’s clerk’s office, in 
accordance with the standing orders, 
having purported to show the extent to 
which the railway would affect the re- 
spondent’s property, and he having acted 
on the faith of these representations, in 
determining not to offer any opposition 
to the bill, the company had no right to 
act in a manner at variance with the re- 
presentations so made, and to disregard 
the plans and sections so deposited, al- 
though they were not incorporated in the 
act of parliament. 


Stuart and Bethell, for the appellants, 
upon this point, argued, that, in_constru- 
ing the act in question, no consideration 
was given to these plans and sections, as 
they were not incorporated in the act. 
[They cited Blackmore v. The Glamor- 
ganshire Canal Navigation, 1 My. &, K. 
154. 162.] 


Stuart, in reply. 


Tue Lorp Cuancet tor (Cottenham), 
after adverting to the facts of the case, 
delivered his opinion on the point above 
mentioned in the following terms :—As 
to the effect of plans exhibited previous 
to the coutract being made, or previous 
to the act of parliament being obtained, 


it appears, from cases which have oceurred 


both in Scotland and in this country, that 
the rule of the courts in both countries is 
no longer a matter of doubt. If a con- 
tract or an act of parliament refer to a 
lan, to the extent and for the purpose 
‘or which the act or contract refers to the 
plan, undoubtedly it is part of the con- 
tract or part of the act. It has been con- 
tended in this case, that the defendauts, or 
those who claim the benefit of the provi- 
sions of the act of parliament, have re- 
presented that the works are to be carried 
on in @ particular mode, upon a plan 
shown previous to the powers being ob- 
tained under the act, or the contract be- 
ing concluded, and that they are bound 
by such representation. There was a 
case very much considered in Scotland— 
the case of The Feoffves of Heriot’s Hos- 
pial v. Gibson, 2 Dow, 301; and several 
cases have occurred in the courts of equity 
in this country. I had also to consider 
the matter in the case of Squire v. Camp- 
bell, 1 My. & C. 459, in which, after re- 
viewing all the cases that had occurred in 
the one country and in the other, for the 
purpose, if possible, of establishing a rule 
which might be a guide on future occa- 
sions, when similar cases should occur, I 
found that the opinion, that the parties 
were bound by the exhibition of such 
plans, had met with a very wholesome cor- 
rection by the doctrine laid down by Lord 
Eldon and Lord Redesdale, in the case of 
Heriot’s Hospital,—a case coming from 
the court of session, and decided by this 
house. Under the authority of that case, 
I came to the conclusion that there was 
no ground for equitable: interposition. 
Relying, then, upon the case of The 
Feoffees of Heriot’s Hospital as being a 
decision of this house, I consider that this 
is the rule to which the courts of this 





Sir Fitzroy Kelley and Rolt, for the | 


respondent. | 


country and the courts of session in Scot- 
land, and this house, must hereafter ad- 
here. We are not to look at what was 
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represented upon the plan, except so far 
as its representation is incorporated in 
and made part of the act of parliament ; 
and although it may be very inconvenient 
that’ the standing orders should require 
plans to be exhibited, containing matters 
which are not binding between the parties, 
yet still, when we are looking to what the 
rights of the parties are, we can only pay 
regard to the act of parliament, by which 
those rights are regulated. Plans or 
proceedings previous to the enactments 
can have no effect upon the enactment 
itself. 


Lorp Campnet stated, that, although 
it seemed to him a case of very great 
hardship on the respondent, yet, consider- 
ing what was the law upon the subject, 
he felt bound to concur in the opinion of 
the Lord Chancellor. [After referring to 
the act obtained by the company, his 
Lordship added| :—An act of Parliament 
of this sort has, by Lord Eldon, and by 
all other judges who have considered the 
subject, been cousidered as a contract. 
We must, therefore, disregard what took 


place and look to see what the contract’ 


was. The contract was to be gathered 
from the words of the act of parliament; 
and that brings us tothe question, what is 
the construction of the act of parliament? 
That act must be considered as overruling 
and doing away with every, thing that had 
taken place priortothe time whenit passed, 
and renders the representation or propo- 
sal of the company pending the act of par- 
liament of no avail. Many cases have 
occurred in the courts of common law, 
in which it has been held that every thing 
that takes place before the written con- 
tract signed by the parties, is entirely to 
be disregarded in construing the contract 
by which they are bound. 

The interlocutors of the court of ses- 
sion were thereupon reversed, and the 
case was remitted accordingly. 








Lord Chancellor's Court, 


Before the Right Honorable Lord Chativellor 
COTTENHAM. 





Srorriswoop v. Cuarx.—11 "Dec. 1846. 
INJUNCTION. 
On a bill filed by A. B. to restrain the defendant 





from selling a work, ‘alleged by. the’ plaintiff to 
be a fraudulent imitation of his (the plaintiff’s) 
publication ;—Held, (reversing the decision of 
tho Vice-Chancellor of England,) that it not 
being perfectly clear that the plaintiff had a 
legal right, the injunction prayed by the bill 
ought not to be granted. 


Tue plaintiff in this case, was the owner 
of a publication called “ The Pictorial 
Almanack,” for 1847, the price of which 
was 6d.; the defendant of one called, “ Old 
Moore’s Family Pictoral Almanack,” 
for the same year, the price of which was 
3d. The plaintiff alleged that the de- 
fendant’s work was a piracy on his publi- 
cation, and filed a bill accordingly for an 
injunction. With regard to the substance 
and internal portion of the two works, 
there was little or no resemblance; but 
the covers were, to a certain extent, simi- 
lar, both being decorated with a pictorial 
representation of the observatory at 
Greenwich, and in the title, as printed on 
the cover, making use of nearly the same 
expressions. The plaintiff alleged that this 
imitation was intentional, and done with a 
view to deceive the public, and to injure 
him, the plaintiff. This was denied by the 
defendant. The Vice-Chancellor of Eng- 
land granted an injunction, ex parte, to 
restrain the defendant “ from selling any 
almanacks bound in paper wrappers or 
covers, or other wrappers or covers, with 
the title “Pictorial Almanack” printed 
thereon, or having any other title printed 
thereon, so as, by colorable representa- 
tion or otherwise, to represent the alma- 
nacks printed and sold by the defendant, 
to be the same as those printed and sold 
by plaintiff for the year 1847.” An ap- 
plication to dissolve this injunction having 
been refused by the Vice-Chancellor, the 
ease now came, by way of appeal, before 
the Lord Chancellor. 


Stuart and Moore, for the defendant, | 
the appealing party. 


Andersdon and Hallett, for the plaintiff, 
in ‘support of the detision of the Vice- 
Chancellor. 

[The following cases: were referred to 
in the course of the argument: Mil- 
lington v. Fox, 3 My. & C. 338; Bram- 
well vy. Halcomb, id. 737; Knott y. Mor- 
gan, 2 Kee. 213; Gaut vy. Aleplogu, cited 
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ina note to Perry v. Truefitt, 6 Beav. 69 ; 
Croft v. Day, 7 Beay. 84.} 


Tue Lorp Cuance.or :—These cases 
depend so much on their own circum- 
stances, that all that the court can do is 
to lay down principles, under which such 
cases may fall. I have, before this had 
occasion to express.an opinion, that un- 
less the case be very clear, it is the duty 
of the court to see that the legal right is 
ascertained before it exercises its equita- 
ble jurisdiction. For this, there are good 
reasons: the title to relief, depends on 
a legal right, and the court only exercises 
its jurisdiction on the ground that the le- 
gal right is established. One objection 
to granting an injunction in the first in- 
stance is, that it promotes after-litigation ; 
the order either grants an injunction, and 
compels the plaintiff to bring his action, 
or suspends the injunction, with liberty 
to the plaintiff to bring an action. If you 
compel him to go to a court of law, you 
promote litigation, and this course is forced 
upon parties at a time, when their feelings 
are deeply engaged in présecuting their 
imaginary rights. There is also another 
objection, whichis, thatthe court expresses 
a strong opinion, (and it ought to be a 
strong opinion,) and then sends the right 
to be tried : I think it better that the court 
should abstain from expressing such an 
opinion. But, after all, the chief objec- 
tion is, that the court runs the risk of do- 
ing the greatest possible injustice. Con- 
sider what would be the result in the pre- 
sent case. If this publication is not per- 
mitted to be issued within the next month, 
the principal sale will be lost. This is 
clear—it is an almanack for 1847; and, 
therefore, to restrain the defendant till, 
perhaps after the spring assizes, what use 
would it then be to him if he was found to 
be inthe right. You would take money out 
of his pocket, and give it to nobody, and 
at the same time a great and irremedia- 
ble injustice might be committed. If, on 
the other hand, the injunction is suspended, 
the defendant may make prea but if 
he is wrong, they will not be for himself, 
but for the plaintiff. Unless then, the 
case is so clear, that there can be no rea- 
sonable doubt, with regard to the legal 
right, it is better that the court should not 
exercise its equitable jurisdiction till the 


legal right is ascertained. As to the par- 
ticular facts of this case: first, I. throw 
out of consideration al] that has been said 
about trade marks, as.instanced in the 
cases of the articles of steel and blacking. 
With regard to steel, it can only. be 
judged by external and well known marks; 
and, therefore, to impress. marks. of the 
same kind, is tp practice a deception on 
the public, and is consequently a fraud. 
So, also, in the case of blacking and other 
articles, where the eye does not: aid the 
purchaser, and the mark is the only. test 
that can be applied. In the present in- 
stance, if any body is deceived, it is not 
by the eye, for any thing more different 
than the two articles in question can 
hardly. be conceived. The substance— 
the internal. portion—is not alluded to. 
If, however, the parties separately sat 
down to invent a wrapper, there is cer- 
tainly a remarkable -coincidence in what 
they have produced. Both covers re- 
present a portion of Greenwich Observa- 
tory, and profess the work to be for all 
sorts of persons. It is difficult to believe 
that this is all accidental; but if it is.a 
fraud, it is the most clumsy fraud that ever 
I saw, for it-could deceive no one. I only 
refer to this, in order’to show that I am 
not so satisfied that the plaintiff has a 
legal right—that I will restrain the de- 
fendant till he (the plaintiff) establishes 
his legal right. The case therefore falls 
under the principle, on which in other . 
cases, 1 have before acted; and 1 shall 
dissolve the injunction, the defendant un- 
dertaking to keep an account; with liberty 
for the plaintiff to bring an action.* 





Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Vice-Chancellor of England. 


Lewis v Cooper.—10¢h November, 1846. 


PARTIES——-DEMURRER. 


A demurrer for want of parties cannot be sustained, 
because the bill asks some relief, which could 
not be given in their absence, if there is relief 





* See the case of Partridge v. Menck and others, 
decided by Chancellor Walworth, reported ante, 





p- 94. 
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asked, which could be given on the record, | relief which can be granted upon the bill 


coustituted as it is. 


Tuts was a demurrer for want of equity 
and want of parties. The bill was filed 
by a shareholder in a projected railway 
company, called the Soutn and Midlands 
Junction Railway Company, against the 
directors, with the view of compelling them 
to refund a sum of 55,000/., which it was 
alleged they had applied, contrary to the 
provisions of the deed constituting the 
company, in part payment of the ex- 
penses of the Manchester and Southamp- 
ton, aud Manchester and Poole Railway 
Company, with which they had entered 
into an agreement to amalgamate. The 
bill prayed that the 55,000/. might be dis- 
tributed among the shareholders of the 
South and Midlands Junction Company. 
It was contended that the bill was defec- 
tive in praying that the sum in question 
might be thus distributed, without pro- 
viding for the previous payment of any 
abilities of the company which might re- 
main unsatisfied; and also, that it did not 
with sufficient precision state, that the acts 
ot the directors exceeded the powers 
given them by the deed. The demurrer 
for want of parties rested upon the pro- 
position, that the court could not effect the 
main object of the bill; namely, the dis- 
tribution of the fund “to be recovered 
among the share-holders, without having 
them all before it. 


Terrell, in the absence of Rolt, for.the 
demurrer, cited Loscombe v. Russell, 4 
Sim. 8; Walworth v. Holt, 4 Myl. & C. 
619; Hickens v. Congreve, 4 Russ. 556 ; 
Wallburnv. Ingilby, 1 M. & K.61; Tay- 
lor v. Salmon, 4 M. & C.134; and Fair- 
thorne v. Weston, 3 Hare, 387. 


Bethell, for the bill, was not called 
upon. 


Tue Vice-CHancettor.—The demur- 
rer must be overruled. Had the only 
object of the bill been to have the 55,0007. 
distributed amongst the shareholders, it 
would have been necessary that all should 
be before the court; here the bill seeks 
to have that fund secured, which must 
be for their benefit, whatever is subse- 
quently done with it. This, therefore is 





as at present framed, and it is not a sufh+ 
cient objection that the bill goes on te ask 
for more, which cannot be granted. 








In the Queen's Bench). 


Before the Right Honorable Thomas Lord DEN- 
MAN, Chief Justice, aud the rest of the Judges. 





Levy v. Wenn.—June 13th, 1846. 
Garry v. Fietp AND ANOTHER.—June 
27th, 1846. 


Declaration stated that “J.C. Pawle made his bill 
of exchange, and directed the same to defend- 
ant, and required the defendant to pay to the ot- 
der of J. C. Pawle, and that the defendant ac- 
cepted the said bill, and J. C. Pawle endorsed the 
same to p!aintiff.” 

The pleato a declaration in debt stated, that a 
horserace being about to be run, an illegal game 
was set up at a certain public-house, upon the 
terms that sevetity persons should subscribe 15s. 
each ; that Mr. R, or the landlord for the time 
peing, should be the treasurer, and Mr. S. the 
secretary ; thatthe names of the horses should 
be placed on separate cards in one box, and the 
names of the subscribers on separate cards in 
another box, and that two disinterested persons 
should draw these cards by chance, one from each 
box after the other, and that the person whose 
name was drawn next after the name of the win- 
ing horse should be entitled to 24/. Averment, 
that plaintiff, defendant, and divers other persons 
became adventurers and subscribers to, the said 
game, to the amount of the said sum of 15s. each, 
and they then, as such adventurers and subscri- 
bers, contributed and paid the said sum each :— 
Held, first, that this was an’ illegal lottery, 
within the stats: 10 & 11 Will. 3, c. 17, and 42 
Geo. 3, c. 119, and that plaintiff, who won the 
24l., could not recover it from the stake-holder. 

Secondly, that plaintiff could not recover the de- 
posit of 158., inasmuch as it did not sufficiently 
appear either that the 15s. had been paid to the 
defendant, or that plaintiff had given” notice to 
determine the agreement. 

The omission of the christian names of persons 
in pleading a written instrument or facts, (wuless 
it be excused by averment,) is ground of special 
demurrer. 


Levy v. Wens.|—Assumpsit by endorsee 
against acceptor of a bill of exchange. The 
declaration stated, that one “J.C. Pawle, 
on the 23d February, 1846, made his bill 
of exchange in writing, and directed the 
same to the defendant, and thereby re- 
quired the defendant to pay to the order 
of the said’ J. C. Pawle,” &c.; “ and that 





SS ot ee Of Qt Wo 


~s = oF 


Ah @- @& a} — 


_— 








THE NEW-YORK LEGAL OBSERVER. 


145 





In the Queen’s Bench.—Levy v. Webb, d&c. 





the defendant then accepted the said bill, 
and the said J. C. Pawle then endorsed 
the same to the plaintiff,” &c. Special 
demurrer assigning the following (among 
other) causés: that the full christian 
names of the drawer of the said’ bill are 
therein designated by the initial letters 
only, whereas the said christian names 
should have been set out in full, or it should 
have been alleged .in the declaration 
that the drawer was designated by initial 
letters only in the bill. Joinder in de- 
murrer. 


Pearson, in support of the demurrer. 
—The initials of the christian names of 
the drawer, are substituted in the decla- 
ration for christian names ; the christian 
names in full should appear. LEsdaile v. 
Maclean, (in the exchequer, not reported,) 
was the same as this case, only there the 
defendant was drawer, here he is accep- 
tor. It is said, in Stephen on Pleading, 
Rule LV., p.338, 5th ed., “ The rule,” viz. 
that the pleadings must specify the names 
of persons, “relates to persons’ not par- 
ties to the suit, of whom mention is made 
in the pleadings.” [He also cited Appel- 
mans v. Blanche, 14 Mee. & W.154.| 


Archbold, contra—In Braithwaite v. 
Harrison, 1 Dowl. & L. 210, before 
Wightman, J., a demurrer for this cause 
was set aside as frivolous. The defend- 
ant, having accepted the bill so drawn, is 
estopped from saying that the name so set 
out is not the true one. The stat. 3 & 4 
Will. 4, c. 42, s. 12, intended to give relief 
in such cases: Henry H. Lindsay v. 
Wells, 3 Bing. N. C. 777. 


Pearson, in reply —The words of sect. 
12 of stat. 3 & 4 Will. 4, c. 42, are condi- 
tional: in order to come within the terms 
of that section, it must be alleged that the 
party is designated by the initial letter or 
Jetters of the christian name or names, in 
the original instrament. A variance in 
the christian name of the drawee is fatal. 
Hutchinson v. Piper, 4 Taunt. 810; Bac. 
Abr., tit. Pleas and Pleadings,” (B), 208. 
Moreover, the statute only applies to par- 
ties to the suit. (Parke, B., in Appelmans 
v. Blanche, 14 Mee. & W.154, 160; and 
Ceal v. Cockburn, 7 Scott, N. R. 413. 

Cur. adv, vult. 
OL. Vv. 





12 


Garty v. Fup.j}—Debt. first’ count, 
for 241, for money had and received; 
second count. for 247. upon an account 
stated. Third plea ; that the said. account 
so alleged to have been stated, as in the 
second count of the declaration above al- 
leged, wus so stated of and concerning 
the sum of money aud causes of action in 
the first count of the declaration alleged, 
and not of or concetning any other mat- 
ter, cause, or thing whatsoever; and that 
heretofore and before the having or re- 
ceiving by the defendants of the sum: of 
money in the said first count mentioned, 
and before the: said statement of the said 
account and the accruing of the causes of 
action in the declaration mentioned, a 
horse-race was about to be run; anda 
certain illegal game called a “lottery,” 
was by certain persons, to wit,.the defend- 
ants, set up to be drawn by lot, at and in 
a certain. public-house and inn, called or 
known, as “The Bell Tavern,’’ situate, 
&c., under and subject to the following 
(amongst other) terms, rules and regula- 
tions ; (that is to say), that the adventurers 
or subscribers to the said game should 
consist of seventy members, each member 
to be entitled to two horses; that each 
member should pay 1s. on entering his 
name, aud ls. on every succeeding meet- 
ing night of the club, until the whole of 
his subscription of 15s. should be paid, 
the last of which meeting nights for re- 
ceiving subscriptions should be on, &e., 
when all subseriptions were to be paid 
up; that Mr. Richards, or the landlord, 
for the time being of the said house or 
inn, should be treasurer, and Mr. Selway 
the secretary, who should receive the said 
subscriptions, and that the whole amount 
of the said subscriptions should be paid 
into a savings-bank, as taken monthly, in 
the joint names of the treasurer, secre- 
tary, and any two of the subscribers the 
club might choose to appoiut, [it them pro- 
ceeded to state the directions of placing 
the names of the horses and the names 
of the subscribers on separate cards, and 
the rules, as to the drawing of the cards 
and the awarding of the prizes]: contrary 
to the form of the statute in such case 
made and provided. That the said ille- 
gal game having been so set up to be 
played and drawn, the plaintiff, the de- 
fendants, and divers other persons became 
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subscribers to the said game, to the amount 
of the said sum of 15s. each; and they 
then, as such adventurers and subscribers, 
contributed and paid the said sum. each ; 
and the amount of the said sums, came 
altogether to a large sum, to wit, to the 
sum of 48/.15s., and the same were, on 
the said days and times, paid to and re- 
ceived by the said: Mr. Selway, so being 
secretary as aforesaid, and the said defend- 
ants, which is the acknowledged receipt 
of the said sum of money in the said first 
count mentioned. The plea then stated, 
that, immediately after the drawing of the 
card with the name of a horse called 
“Merry Monarch,” the card with the 
plaintiff’s name was drawn; that at the 
said race the said horse called “ Merry 
Monarch,” was placed by a certain per- 
son, to wit, one Mr. Clark, then being the 
judge in that behalf of the said race, duly 
appointed, as the winner thereof; whereby 
the plaintiff, according to the said terms, 
rules and regulations of the said illegal 
game, became and was entitled to receive 
from and out of the said subscriptions, 
the said sum of 24/., which is the said sam 
of money in the said first count mentioned, 
and not other or different; and which 
said sum consists exclusively of portions, 
and is parcel of the said subscriptions so 
paid and received as aforesaid. Verifi; 
cation. Special demurrer and joinder 
therein. The following were the plain- 
tiff’s grounds of demurrer :—That this is 
an argumentive denial of the account 
stated, and does not admit, as in the de- 
claration alleged, that the defendants were 
indebted on an account stated in a sum of 
money, over and above the sum in the 
first count mentioned. The christian 
names of Richards and Selway are: not 
stated. The sum of 15s. was money re- 
ceived to the plaintiff’s use, and is re- 
coverable. Thechristian name of Clark 
is not stated: It does not appear that 
the names of these persons were unknown 
to each of the defendants, The transac- 
tion stated in this plea is not an illegal 
lottery or game. The demurrer was ar- 


gued in Easter Term, by 


Pearson, for the plaintiff—First, ad- 
mitting the transaction to be illegal, as 
decided in Allport v. Nutt, 14 Law Journ. 
N.S, C. P., 272; the deposit may be re- 


covered from the stockholder after the 
event, if he has not paid it over before 
claim made... (Bayley and Holroyd, J. J., 
in Hastelow v. Jackson, 8 B. & C, 221; 
Hodson v. Terrell, 1 C. & M.797. [He 
referred to. the Lottery Acts, 10 & 11 
Will. 3, c. 17; 42 Geo. 3, c. 119; and 
sect. 18 of stat. 8 & 9 Vict. c. 109,] 
Secondly, the plea is an argumentative de- 
nial of the account, stated, and does. not 
admit, as alleged in. the declaration, that 
the defendants were indebted on an ac- 
count stated, in a sum of money over and 
above the sum in the first count mentioned. 
In the case of Mee y. Tomlinson, 4 Adol. 
& Ell. 266, the plea stated, that the sums 
mentioned in the two counts were the 
same debt. This plea is double. Raw- 
linson v. Shand, 5 Mee. & W.468; Foot 
v. Baker, 5 Man. & G. 335, n.(b). It 
must be taken to be of and concerning 
other moneys than those in the first count 
mentioned. [He cited Hike v. Nokes, 1 
M. &. Rob. 359 ; Early vy. Bowman, 1 B. 
& C.89;° Stafford v. Clark, 2 Bing. 377; 
Everett v. Bell, 7 Taunt. 450; Arthur v. 
Dartch, 9 Jur, 118.] Thirdly, the plea 
does not state the christian names of three 
of the persons mentioned in it. <Ap- 
pelmans v. Blanche, 14 Mee. & W. 154; 
Esdaile v. Maclean, Exch., not reported. 


Hugh Hill, contra—As to the deposit, 
it does not appear that the plaintiff ob- 
jected to the agreement being carried out, 
or to the 15s, being paidover, This point 
might have been raised in Allport v. Nutt, 
14 Law Journ, N. S., C. P., 272; if it 
had been thought tenable. [He referred 
to Lord G. Bentinck v. Connop, 8 Jur. 
336.] As tothe omission of the christian 
names in Appelmans v. Blanche, 14 Mee. 
& W. 154, there was altogether a blank 
before the surname. 


Pearson, in reply.—A debt need not be 
demanded. [Lord Denman, C. J—Here 
the plaintiff permitted the defendant té 
hold the money, Should not the plain- 
tiff have. given hitn notice, in order to 
put anend tothe agreement? And what 
authority is.there for saying, that, when 
the names of third persons are introduced 
in pleading, the court are to. be informed 
of their christian names. Why should 





parties to the record be bound to find out 
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the names of these persons?] The 12th 
section of stat. 3 & 4 Will. 4, c. 42, which 
enacts, that it shall be sufficient, in the 
process or declaration, to designate par- 
ties to bills of exchange and other instru- 
ments, by the initial letter of the christian 
or first name, is conditional’ in’ case the 
parties are so designated in the bill or 
other instrument. [Lord Denman, C. J. 
—That enactment takesfor granted that 
every man has two names.| If a man, 
as a Jew, has not a ‘christian name, the 
omission of it may be excused by aver- 
ment. In 2 Inst. 665, it is said, ““ Regu- 
larly by the common law, every natural 
man, having no name of dignity, ought to 
be named in all original and other suits 
by his christian name and surname.” 
[He cited Tomlin vy. Preston, 1 Chit. Rep. 
397.] j 

Lorp Denman, C. J.—Statutes passed 
to remove an untenable objection that may 
possibly be taken, give rise to great difh- 
culties, and occasion a great waste of time. 
Iam not aware of any case in which it 
has-been held, that, in pleading an instru- 
ment made between several parties, it is 
not sufficient to describe a third person in 
the manner in which the parties have 
chosen to describe him in the instrument. 
Before we decide upon the omission of 
the full christian name if this case, we 
will see the judges of the court of exchequer. 
As to the principle point, the illegality of 
the transaction, the authority of Allport 
v. Nutt, 14 Law Journ. N.S.,-C. P., 272; 
is binding. 


WittrsMs, J.*—As to the recovery of 
the deposit of 15s., there is no averment 
that the plaintiff actaally paid the ~oney 
to the defendants. He might have beena 
member of an illegal society, without 
having paid the money; if'so, the princi- 
pal point would not ‘arise. 


Wicutman, J.—All that is said in the 
plea amounts to this: that the parties 
were adventurers in a lottery to the ex- 
tent of 15s. each: There is no absolute 





averment, that the money was actually 
paid to the defendants. 
Cur. ad vult, 


Lorn Denman, C. J., delivered the 
judgment of the court—The question in 
the first of these two cases turned on the 
propriety of inserting in the pleadings the 
initial letters of the christian names of a 
third person, instead: of his full christian 
names. Inthe second case, the christian 
names were omitted altogether. We 
think that, when that omission, or the in- 
sertion’ of initial letters only occurs, 
whether in pleading some instrument in 
writing. made between the parties, or in 
pleading a general statemerft by parol of 
some transaction between the parties 
which is the foundation of the action, it is 
a: objection upon special demurrer. 

e must presume, that every. person has 
a*christian name, and it ought therefore, 
to have been inserted, unless some reason 
is assigned for its omission. But we think 
that there should be leave to amend.— 
Demurrers allowed: leave granted to 
amend. 


Newron v. Coamseks; Newvon v. Same; 
Newton v. Same. 


PRACTICE—PROVISIONAL DIRECTORS—= 
STAY OF PROCEEDINGS. 


Where a plaintiff for the same cause of action sues 
three provisional’ directors of a:railway company 
at the same time in separate actions; and'the at- 
torney who appeared for all the defendants makes 
an affidavit that the causes of action, if any, are 
joint, and not ‘separate; the court set aside a 
judge’s order, directing’ that all‘ proceedings in 
the two last actions should be stayed till further 
ordered. : 


THREE actions were commenced against 
the provisional directors’ of a railway 
company, and a summons having been 
taken out before: Pollock, C. B., he made 
an order that all proceedings be stayed 
in the two last mentioned actions, till fer- 
ther ordered. wi 

A rule nist having been obtaired te set 
aside this order. OA > 


Chambers and Bramwell showed cause. 





* Patterson, J., was not in court when the first 
noint was discussed. 


—A case identical with the present, came 
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before the court of common pleas. this 
term, in which that court set aside an 





| for staying these proceedings, and that the 
order made by the Chief Baron must be 


order to stay proceedings under very simi- | set. aside. 


lar circumstances, but that decision will 
not prevent this court exercising its equi- 
table jurisdiction, if it should be satistied 
that the proceedings are vexatious, It 
was stated in an affidavit made by the 
attorney who appeared for all the defend- 
ants, that the causes of action, if any, 
are joint, and not separate, and that they 
are for the same cause of action. In 
Carne v. Legh, 6 B. & C. 124, where 
several actions were brought for the same 
debt against parties jointly, the defend- 
ant in one action having paid the debt 
and costs in that action, the court stayed 
the proceedings in the other actions, with- 
out costs. 

In Everett v. Yowells, 3 B. & Ad. 394, 
and Miles v. The Inhabitants of Bristol, 
Ib. 945, the court summarily interfered to 
stay proceedings. In actions on policies 
of insurance, it frequently becomes ne- 
cessary to bring several actions, because 
several underwriters are liable for different 
sums; but here, that is not the case, be- 
cause each defendant is liable for the whole 
amount. It is a vexatious proceeding to 
bring three actions when one would be 
sufficient. When a person residing out 
of the country commences an action, here 
the court will, in the exercise of its juris- 
diction, interfere to stay proceedings till 
security for costs is given. The defend- 
ant in either of these actions labors un- 
der this difficulty, that he cannot avail 
himself of a plea in abatement under the 
3 & 4 W. 4, c. 42, s. 8, because he may 
be unable to state. on oath that the co- 
defendants are resident within the juris- 
diction of the court, as required by that 
statute. 


Keane, in support ot the rule, was not 
heard. 


Lorp Denman, C. J.—I quite assent 
to the decision which has been come to by 
tite e6urt of common pleas. I do not un- 
derstand what is meant by saying, that 
if tne défendants are liable at all, they 
zru joifitly-liable, because a provisional 
dizector is ouly liable by reason of the 
part which he takes in the transaction. I 
think no sufficent reason has been shown 


Couerwer, J.—The right of the plain- 
tiff to bring several actions is unquestion- 
able. This court will undoubtedly inter- 
fere, if it can be shown that the proceed- 
ings are vexatious and offensive, but in 
this present instance [ think there is a 
total failure to make out such a case, 
The plaintiff may bring his action against 
those whom he may think respensible, and 
afterwards abandon it against some and 
continue it against others, The liability 
of provisona] directors is to be made out 
from the conduct of the parties themselves 
and the part they haye taken in the tran- 
saction, and the plaintiff loses that chance 
by joining others in the action. 


Wicurman, J.—I am of the same opin- 


ion. It seems to me that the case in the 
common pleas is well founded. 


Earte, J., concurred. 


Rule absolute. The defendants to plead 
issuably and take short notice of trial. 





La Forest v. Wati.—WMichaelmas 
Term, 1846. 


PLEADING—REPLICATION—-DE INJURIA. 


In an action on several bills of exchange against 
the defendant as acceptor, the defendant pleaded 
that they were accommodation bills, and that the 
plaintiff was an holder without value.—Replica- 
tion de injuria. After issue joined, the defend- 
ent struck out tic similiter and demurred to the 
replication; the demurrer was afterwards struck 
out by a judge at chambers as frivolous ; the case 
went down to a trial, and a verdict found for the 
plaintiff. On application to set aside the order 
of the learned judge, and all subsequent proceed- 
ings, on the ground thatthe replication was bad, 
the court held that the replication was good, and 
that they would not interfere with the discretion 
exercised by the judge at chambers. 


Tus was an action on several bills of 
exchange accepted by the defendant, 
who pleaded that thé bills were accepted 
for the accommodation of one Clifton, and 
that the plaintiff was a holder of the Uills 





without any value whatever. To this plea 
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the plaintiff replied de mjurta, Theissue 
was made up and notice of trial was given. 
The similiter was afterwards struck out, 
and the plaintiff demurred to the replica- 
tion as not being applicable under the 
circumstances. The case came before 
the Chief Baron at chambers, when he 
made an order to strike out the demurrer 
as frivulous. The case afterwards went 
down to trial, and a verdict was found for 
the plaintiff. 


Boville now moved to set asile the order 
made by the Chief Baron and all the subse- 
quent proceedings, on the ground that the 
replication de iajuria was bad on demurrer, 
aud that the demurrer ought to have 
been allowed. He relied on the case of 
Parchell vy. Salier, tor the purpose of show- 


_ ing that the replication was bad, the rale 


then being laid down, that de tnjuria only 
applies to matter of excuse or justifica- 
tion und not to matter of excuse. 


Lorp Denman, C. J.—It seems to me, 
this is a good replication, and I think we 
ought not to interfere with the discretion 
which has been exercised by the learned 
Chief Baron. 


Co.eripce, WicuTmaNn and Earte, 


.J’s., concurred. 


Rule refused. 


Horxins v. Ricuarpson.— Michaelmas 
Term, 1846. 


INDEBITATUS ASSUMPSIT—WORK AND LA- 
BOR—SPECIAL AGREEMENT. 


A. is let into the possession of a house belong:ng to 
B., under a parol agreement, that if A. will lay 
out a sum of money in repairs, B. will grant a 
lease of the house for twelve years. A.com- 
pletes the repairs, and B. then refuses to grant the 
lease.—Held, that there was not evidence to 
show thatthe agreement was rescinded, nor that 
the work-was done at the request and for the 
benefit of the defendant; so.as to support an ac- 
tion of indebitatus assumpsit for work and labor ; 
and the court set aside a verdict. which had been 
found for the plaintiff, and granted a new trial. 


J 
Tuts was an action of indebitatus assump- 
sit for work and labor, tried before Mr. 
Justice Coleridge, when a verdict was 


| found for the plaintiff forthe sum of 397. 
It appeared from theevidence in the cause 
that the plaintiff had taken a house of the 
défendant under a -parol agreement, that 
if the plaintiff would do certain repairs 
to the house, the defendant would grant 
him a lease of it for twelve years. The 
repairs were executed by the plaintiff, the 
house was placed in a condition calculated 
to produce an improved rent, but the de- 
fendant, when requested, refused to grant 
a lease of the premises. It appeared also 
that the plaintiff was let into possession of 
the premises after the agreement was en- 
tered into, The Jearned judge told the 
jury, that. if they were satisfied that the 
defendant would not pertorm his contract, 
or that there were circumstances under 
which they could say, that the contract 
was rescinded, that the plaintiff would be 
entitled torecover the sum he had laid out 
in the repair of the house. 

A rule nisi having been obtained for a 
new trial on the ground of misdirection, 


Humphrey showed cause. The cases 
of Gray v. Hill, 1 Ryan & Moody, 420, 
and Phillips v. Jones, Adol. & Ell. 333, are 
strong authorities in support of the gene- 
ral proposition, that if the plaintiff per- 
forms work for the defendant on a speci- 
fic agreement, and the defendant after- 
wards refuses to perform his part of the 
agreement, that the plaintiff is then able 
to sue in indebitatus assumpsit for the value 
of the work done. Unless the plaintiff 
can sue in this form of action, he is with- 
oyt remedy. The contract not being in 
writing, and being made in respect of an 
interest in land, is void-under the statute 
of frauds; he is deprived of his remedy 
‘on the agreement, either at law or in 
equity. | Wightman, J. The plaintiff still 
continues in possession of the premises, 
and the possession is part of the consider- 
ation for the agreement.] The plaintiff 
may be ejected.to-morrow and has no de- 
fence either to an action of ejectment, or 
an action for use and occupation for the 
improved rent. The direction, therefore, 
of the learned judge: was quite correct. 


M. D. Hill, was not heard in support 
of the «fale. 





Lorp Denman, C. J.—The plaintiff 
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can only recover in indebitatus assumpsit 
for work and labor on the supposition that 
the contract has been rescinded. The 
plaintiff has. been let into possession of 
the house and still continues to occupy it, 
and the work has been done for the im- 
provement of the house, and under those 
circumstances, it is impossible to say that 
there has been any rescission of the con- 
tract, 


Co.erivee, J.—I seem to have been 
led into an error in telling the jury, that a 
refusal to perform the contract on the part 
of the defendant, is to be placed on the 
same footing as if the contract had been 
mutually rescinded. The evidence is that 
there has been no rescission of the con- 
tract, and I believe I ought to have told 
the jury, that if they believed the evidence, 
they must find a verdict for the defend- 
ant. 


Wicurman, J—I am of the same opi- 
nion. The plaintiff was let into possession 
of the premises on a special agreement, 
that if a certain work was done, he was 
to have a lease granted him. The work 
is done, and the defendant afterwards re- 
fuses to grant a lease, upon which the 
plaintiff brings his action of indebitatus 
assumpsit. In order to support this ac- 
tion there must be a rescission of the agree- 
ment, and one test that the agreement 
has been rescinded is, that the parties are 
to be placed in the same situation as they 
were before it was entered into. In this 
respect I think the case for.the plaintiff 
fails, for he not only has had, but still con- 
tinues in the possession of the premises. 
He also fails to show that the work was 
done at the request and for the benefit of 
the defendant, because, as far as the evi- 
dence goes, the plaintiff seems to have had 
all the benefit of the repairs that have 
been done. 


Eart, J.—There appears to me no 
. evidence to goto the jury that the work 
was done at the request and for the bene- 
fit of the defendant. For any thing that 
appears, the plaintiff may have had the 
entire benefit of the work that has been 


—— 


Bromace v. Vaueuan and Bevan.—26¢h 
November, 1846. 


BILL OF EXCHANGE—NOTICE OF DIS- 
HONOR. 


In an action by endorsee against endorser of a bill 
of exchange accepted payable at the London 
Joint-stock Bank, it appeared thut the notice of 
dishonor described it.as payable at the London 
and Westminster Joint-stock Bank. The Lon- 
don Joint-stock Bank and the London and West- 
minster Joint-stock Bank, were distinct banking 
companies in London :—Held, that the notice of 
dishonor was sufficient. 


Dec aration on a bill of exchange drawn 
by the: defendant Vaughan, and accepted 
by Robert Beaumont, payable, to wit, at 
the London Joint-stock Bank in London, 
and endorsed to the defendants, who, by 
the name, style, and firm of “ Vaughan 


& Bevan,” then endorsed the same to the * 


plaintiffs. Second plea, by defendant 
Bevan: that the drawer of said bill, of 
exchange, did not endorse the said bill of 
exchange to the defendants, in manner 
and form, &c. The defendant Vaughan 
suffered judgment by default. On the trial 
before Wilde, C. J., at the summer assizes 
for Gloucestershire, it appeared that the 
bill was, as stated in the declaration, pay- 
able at the London Joint-stock Bank, but 


in the notice of dishonor, the bill was de- 


scribed as.payable at the London and 
Westminster Joint-stock Bank. It did 
not appear where the bill had been pre- 
sented; but it was proved thatthe Lon- 
don Joimt-stock Bank and the London 
and Westminster Joint-stovck Bank, were 
two distinct banking companies in London. 
It was objected that this notice was insuf- 
ficient. . The Lord Chief Justice reserved 
leave to the defendant to move to enter a 
nonsuit upon this objection. The jury 
gave a verdict for the plaintiff for 164/. 


Whately moved for a rule nisi accord- 
ingly—The notice of dishonor was not 
sufficent: “the language used must be 
such, as to convey nutice to the party what 
the bill is, and that payment of it has been 
refused by the acceptor.” Furze vy. Shar- 
wood, 2 Q, B. Rep. 388, 410. 

Cur. ad. vult. 


Lorp Denman, C. J., now delivered 





done. 
Rule absolute. 


the judgment of the court.—This was an 
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action by the endorsee against the endor- 
ser of a bill of exchange. In pursuance 
of leave reserved, a rule for a nonsuit was 
moved for, in case the notice of dishonor 
was insufficient. The notice’ described 
the bill correctly as.to dates, and the par- 
ties to it, but stated that it was:accepted 
yee at the London and Westminster 

oint-stock Bank, whereas it was in fact 
accepted payable at the London Joint- 
stock Bank. It has-been held, that a mis- 
description does not vitiate a, notice of 
dishonor, where: there: is sufficient. evi- 
dence of identity to goto the. jury, 
Stockman vy. Parr, 11 Mee. & W. 809. 
On that principle, we are of opinion 
that this notice was sufficient. The Lord 
Chief Justice reports that there is no evi- 
dence that the defendant had been misled. 

Rule refused. 





rs 


Court of Common Pleas. 


7 

Before the Right Honorable Sir THOS. WILDE, 
Knt., Lord Chief Justice, and the rest of the 
Judges. 








Barry AND ANOTHER v. NESHAM AND 
ANOTHER.—13th November, 1846. 


PARTNERSHIP—-PARTICIPATION IN. PROFITS 
CONSTRUCTION OF AGREEMENT. 


The defendant N., being proprietor of a newspa- 
per, entered into an agreement with L., the other 
defendant, for the sale to him of the paper for 
15001., which was agreed to be paid with. in- 
terest, by certain annual instalments, extending 
over a period of seven years. By the agreement, 
N. undertook to guarantee to L. the clear yearly 
profit of 150/., over and above the annual pay- 
ments of the 15001. and interest ; and in con- 
sideration of such guarantee, L. agreed to pay 
all surplus profits over and above the sum of 1501. 
a year, to N., until the same surplus profitsshould 
amount to 500/., if such surplus profits should 
amount to5001., L.wasto pay, above the purchase- 
money, and the 500/. profit, the then present lia- 
bilities: but if not to 5001, then N. was to pay 
such liabilities :—Held, that under this agree- 
ment, N.was a partner with L. in the concern 
as regarded third persons. 


Tis was an action of assumpsit for 
goods sold and delivered. The defendant 
Nesham pleaded non-assumpsit. The 
other defendant suffered judgment by de- 
fault. At the trial of the cause, before 
Creswell, J., at the London sittings, after 





Michaelmas Term, 1845,:a:verdict was 
taken for'the plaintiffs, with damages, 83/. 
14s. 2d., subject to the opinion of the court 
upon the following case :—The plaintiffs 
carry on business as wholesale stationers 
in the city of. London. The goods in re- 
spect. of which the action was: brought, 
consisted of newspaper stamps and paper 
of the value of 832. 14s. 2d.. The goods 
were ordered by and delivered to the de- 
fendant Lowthin, between the 6th July and 
31st August, 1844, . both inclusive, at the 
office of a newspaper, called “ The New- 
castle Advertizer and Commercial Her- 
ald,” which. was. printed. avd published 
at No, 89, side, in Newcastle-upon-Tyne. 
All the goods were used by the defendant 
Lowthin in the business of the said news- 
paper office ; copies of the said newspa- 
per having been printed and published 
upon the said paper. On the 6th Octo- 
‘ber, 1843, the defendant Nesham being 
at that time the proprietor of the said 
newspaper, (then called “The Great 
Northern Advertizer and Commercial 
Herald,”’) and of the stock, &c., sold the 
said newspapers and: stock, &c., to one 
James Hoggins, one Robert Curtice, and 
one William Patton Henderson, who, on 
the 7th October, in the same year, mort- 
gaged the same newspaper and stock, Xc., 
to the defendant Nesham, for 1600/. 
and interest, by an indenture of ,mort- 
gage, a copy of which was set out in the 
case :—QOn the 15th June, 1844, the de- 
fendant Nesham, with the consent of the 
said Hoggins, Curtice and Henderson, 
entered into the following agreement re- 
specting the said newspaper and stock, 
&c., with the defendant Lowthin.—* Me- 
morandum of agreement made and en- 
tered into the 15th June, 1844, between 
Nesham, of, &c., of the one part, and 
Lowthin, of, &c., of the other part. The 
said Nesham agrees to sell, and the said 
Lowthin agrees to purchase, at and for 
the sum of 1500/., payable by instalments, 
as hereinafter mentioned, all the stock of 
type, eye and printing materials, in 
the office. and premises of a newspaper 
called, “ The Newcastle Advertizer and 
Commercial Herald,” carried on and pub- 
lished at No. 89, side, in Newcastle-upan- 
Tyne aforesaid, together with all stamps, 
papers, books, books of account, and all 
sums of money due and owing; and be- 
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longing to the proprietors of the said 
newspaper, in respect to the said publica- 
tion; and all the office furniture and other 
effects, now within or upon .the said pre- 
mises. And it is agreed, that the pay- 
ment of the said purchase money of 1500/. 
by the said Lowthin, shall extend over a 
period of seven years, and be made as 
follows, viz.: that during the first year 
from the date hereof, he shall pay interest 
only, at the rate of 52. per centum per 
annum, on the said purchase money ; that 
during the second year he shall pay the 
sum of 1002. on account of the said pur- 
chase money and ‘interest thereon; the 
further sum of 150/. during the third year ; 
250/. during the fourth year ; 300/. during 
the fifth year ; 3002. during the sixth year ; 
and 400/. during the seventh year of the 
said term. And it is:further agreed be- 
tween the said parties, and the said W. 
Nesham hereby undertakes to guarantee to 
the said J. Lowthin, during the said period 
of seven years, the clear yearly profit of 
150/. over and above the annual payments 
of principal and interest hereinbefore 
specified, for consideration of which gua- 
rantee, the said J. Lowthin hereby consents 
and agrees to pay all surplus profits, over 
and above the sum of 150/. per annum 
untothe said W. Nesham, until the same 
surplus profits amount to the sum of 5002, 
if they shall amount to that sum during 
the period of seven years before mentioned. 
And further, that if such surplus profits 
shall amount, during the period aforesaid, 
to 500/., that then, he, the said John Low- 
thin, shall pay, over and above the said 
purchase money of 15002., and 500/. pro- 
fits, the present liabilities of the said news- 
paper office, estimated for the purpose of 
this agreement at, and guaranteed by the 
said W. Nesham, not to exceed 250/., 
making together the sum of 2250/. ; ‘but 
that if such surplus profits shall not,’ du- 
ring the said period of seven years, amount 
to 500/., then the said liabilities shall 
be paid and discharged by the said W. 
Nesham. It is also agreed, that the said 
Nesham sliall continue to reeeive such 
surplus profits until the same shall amount 
to 500/., and that all additional surplus 
rofits shall be the property of the said 
Lowthiin: and shall be taken by him for 
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his own use and benefit. And it is further 
agreed, that, if at any time during the said 


— 


———-—_.. 


period of seven years, the said Lowthin 
shall be desirous of paying off the said 
parchase-money of 1500/.,andtotake upon 
himselfthe payment of the present liabilities 
of the said newspaper ofitce, he shall be at 
liberty to do so upon releasing the said 
Nesham from the guarantee hereinbefore 
mentioned, and shall, in that case, from 
the time of paying the said purchase 
money, take and receive the whole amount 
of the profits of the said business, to and 
for his own use and benefit ; and it is also 
agreed, that the said Lowthin, shall exe- 
cute a mortgage of the said stock and 
premises to the said Nesham, for better 
securing the payment of the purchase- 
money hereinbefore mentioned : provided 
always, and it is hereby lastly agreed, 
that, if the said Nesham shall, at the ex- 
piration of the second or any subsequent 
year of the term hereinbefore mentioned, 
be desirous of withdrawing the guarantee 
herein given, he shall, upon giving to the 
said Lowthin, six months previous notice 
to that effect, be released from the said 
guarantee ; and this agreement shall be 
cousidered in all respects, an agreement 
fur the sale and purchase of the stock and 
premises, for the sum of 1500/7. absolutely. 
Witness,” &c. At the time the said goods 
were so ordered, delivered and used, as 
aforesaid, the business of the said news- 
paper office was carried on, and the said 
newspaper printed and published at the 
said office by the defendant Lowthin, un- 
der the terms of the above agreement. 
No credit was given by the plaintiffs to 
the defendant ‘Nesham in respect of the 
said goods, unless, under the said agree- 
ment, the defendant Nesham was inter- 
ested and liable to the plaintiffs as a part- 
ner in the said newspaper business. If 
the court should be of opinion that the 
plaintiffs were entitled to muintain this 
action, the verdict entered for them .to 
stand, otherwise to be entered for the de- 
fendant Nesham. 


Channell, Serj’t., with whom was M. 
Smith, for the plaintiffs —The question is, 
whether Nesham was not, as regards third 
persons, a partner with Lowthin in the 
newspaper business, by virtue of the 


agreement of the 15th June, 1844, This 


depends on whether there was not a par- 
ticipation by Nesham in the profits of the 
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business. It may be, that where a per 
son performs, certain sorvicesy he shall be 
remunerated by a salary in proportion to 
the. amount’ of} profits; without -making 
such person @‘ partner; but where there 
is to be'a participation, in the profits, not 
by way of any salary; the party so par- 
tieipating i8|a partner’ as’ ‘regards third 
persons, notwithstanding there may be. ari 
express agreement’ between the | parties 
themselves, that he shall not be:d»partner; 
Tt ‘will be said that! this was/thesale of a 
paper, and that the sum of 1500d. was to 
be paid as the! purchase-money, by -cer- 
tain instalments, and a further sum upon 
certain events happening ; bat‘such’sums 
aré'to be paid -out ofthe profits, so that 
Nesham ‘i8 directly inperésted in the 'pro- 
fits, and would be entitled to have-an ac+ 
count of the same} and, therefore, whether 
it is called purchase-money or not, it will 
make no differende; but, according to the 
authority of Waugh v. Carver, 2 H. 
Black. 235; 1 Smith’s! beady Gas. 291, 
Nesham became’ by this agreement a 
partnet with Lowthin, as regards the cre~ 
ditors of the concern. ‘{The; following 
cases were also cited :—Bond v. Puttard, 
3 Mee: & W357; Grace v. Smith; 2 W. 
Black. 1000 } Cheap vi Cramond, 4 B. & 
A! 633; Ex parte: Wilson, Buck, 48:) 


Talfourd, Ber}'t.; with whom was'Unm 
thank, fix the deféndant+The relation’ 
that existed between the parties must de- 
pend upon’ the ¢onstruction 'té be: put on’ 
the agreement of 15th June, 1844: [| Maule; 
J.+The defendant Nesham ‘is 4 recipient 
of the profits during’ the seven’ years, 
Helis:richer or poorer at: the end of that 
peridd, according to the’ ainount of the 
profits ; for if the yéarly’ profit’sliould 'be 
less than 150/., he would have to pay him: 
self the annual payments of the purchase- 
mortiey. Wilde, C: J2The purchaser is to 
pay the 15002. out of the profits ;‘le under- 
takes to pay out of aifund which*is)guar- 
antéed by Neshatn; but if that fund does 
not arise, by reason of there bein gn profits, 
theré'is nothing for the purehdserito pay.] 
The purchase is for'a specific sum, viz., 
1500/., ‘and it’ does’ not matter whether 
that is to be paid at one or by mstalmeinsy 
and because the seller has guaranteed the 
athount of ‘the profits in the business, that 
cantot make hima partner with the buyer. 


only; and in 


‘was to be paid his 'w 





Inthe ordinary. case:of the sale of a good- 
will and : business, where the, seller, has 
made ia rej tionasito the amount 
of the profits‘ of; the ‘bnisiness, if such . ve- 
en false, an .action would 
18 ‘against: the sparty so making it, b 

which the buyer; who bes been Btn 
by isuch: false. representation to. pay. a 
larger sum than he would otherwise have 
done, may recover damages in proportion ; 
but that has never been held to give ithe 
seller such:an interest in the, its .as to 
have:made.bim a partner. If, by the terms 
of the agreement, the defendant Nesham 
was toihdve.ashare in the profits gene- 


rally, no dowbt'tliat would have brought — 


the case within the principle of Waugh y. 
Carver; but here the utmost gains are 
limited; and he is not to take until. profits 
have ‘been realized; consequently, not 
until all debts have ' been previously, paid. 
If\there should be no profits, Nesham.is 


‘still to. receive the 1500/. purehase-money, 


[ Maule, J.—+Only in this'way:, he is tv re- 
ceive it with one hand):and pay /it dyer 
again with the other;: for he guarantees 
them there shall be 1504. a, year, over and 
above the annual payments of principal 
and interest.| ::in that case, wheueyer the 
seller: gives a guarantee as to: the amount 
of the: profits, he is, to be, considered a 


{| partner." Pindal, C.J.;:in Green v., Bees- 


ley; 2 Bing, N. ©.:112, says, “ I have al- 
ways understuod the ‘definition of patt- 
uership, to bée.a mutual participation ir: 
profit-and loss;” but here there is no such 
mutual participation. Beete vy. Bad good, 
7B. & Cy 463 UM .& R. 148, Hesketh v. 
Planchard; 4 Kast, 143,,and, Muir vy. Glen- 
nie, 4M: & 3,243, were also cited, 


» Channell, Sevj’t., in reply, distinguished 
the'casescited from the present. In Hesketh 
v. Planchard, the contract was held.not;te 
be'a partmershi vas between themselves 
ir vs Glennie, the captain 
js out of the. earn: 
ings of the vessel, which does not mean 
out’of thé profits. ‘to qifemort 


Wiros, Ci.J.—This isan action |; for 
goods sold and delivered, and: the, only 
question which :has arisen jis, whethex the 
two defendants were partners jointly in- 


terested in the profits of the concern,at 


the time:the goods were supplied. It. ap- 
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pears that the goods were stampsiand pa‘ 
per for a newspaper carried on at 

time ‘by the: defendant :Lowthia: It also 
appears, that the defendant Nesham, who 
had been the former! proprietor of)-the 
paper, had entered isto: contract for its 
sale to certain persons, taking from them 
& mortgage to secure'the pricé:;: ahd: that, 
under this state Oficircumstantes, ‘the two 
defendants entered into the agreement of 
15th Jane, 1844. | It scems:tome, that ‘all 
ptoceedings antecedent to that agreement, 
may be excluded from ourconsideration; 
and that the question in, this. case turus on 
the constraction to be put upon that agree: 
ment.' My Brother Zua/fourd, cited ia 
case, \(Beete v. | Bidgvod,) im whieh | the 
court said, they: must ‘regard ‘the genera] 
purview of an- instrument, in order to as- 
¢ertain its intention, ahd look rather to the 
substance than to the form of the transac+ 
tion, Inthat case, the court:held that’ the 


technical term “ interest,’’ was to be icbre. 


sidered as part ofthe price of the estate 
sold; Adopting the principledn that case 
in the present instance, the agreement was 
such ‘as to constittite Neshama partner, 
as regards third persons.::: Here is acon- 
cern supposed. to have avapital of 16002, 
and the parties, in effect, enter into a 
partnership, and agree that ‘seven years 
shall be the term.of thé» partnership, at 


the end of which tithe the supposdd capi- 


tal was to be paid owt. It seems tome 
to be clear, that if. at the end of that time, 
there were no profits from the business 
equal to: the sum of..1500d. and interest, 
and ‘the yearly ‘sum of '150/,, Nesham was 
to get nothing. Itis' immateral, that if dt 
the expiration: of the sécond or ably sub- 
sequent year of the term, Nesham should 
give a certain notice, the relationship\ be- 
tween ‘the parties was, by the terms of the 
agreement, to be altered ; for the'transac- 
tion in ‘question oodurred, in July, 1944, 


and the nt) was tiade iin June; 
1844; dnd therefore, the transaction: was 
before Nesham had the power of altering 
the relationship of the parties. ; Now} with 
respect to what constitutes a partnership, 
wil the cases ‘show, that, where there ié a 
participation in’ the profits, the! individual 
whio'stipulates for a proportion of the pro- 
fits is lable to those who sipply, the 
means ‘by whick tlie ard made, 


What is.the agveement-in this case?) It | 





“ that Neshamishal] take the profits which 
paper should produce (in part payment 
of the 46902.) over and above the,snm.of 
150Lcaryear. Ef po: profits arise, he 
is:to get nothing); for. it as idle to suppose 
he is:to regeive any thing, when what he 
is to. neeewe he: is to,.pay back again, 
What is meant by: participation ia pro- 
fits, if a person who may take, the whole 
of | the. profits: is not} to, -be considered, to, 
participate-it the profits? , The case has 
been argued: upon the footing of the 1500), 


being agreed to be absglutely paid 5, but, 


in truth, that ds net so; itis only to, be 
paid out of the profits... It, seems, there- 
fone, to me, that no,case has been cited 
which breaks in upon,the general princi- 
ple, that @ | participation in, the profits 
creates a partnership as to third persons; 
and that, as there has been such a partici- 
pation in this case, the plaintiffs ane enti 
tled to judgment in their favor, 


| Coveman} J.+It' seems to ame‘that, the 
provision at the-ehd of the agreement.ty 


_put.an end to the partnership is inmate- 


vial in the present case, for we smust. leek, 
at-what. were the terms,upon which .the, 
business was being carried on/at the time 
the goods were, supplied. | The question, 
therefore, stainds independent.of such, sti 
pulation. The question also, is not 
whether, as,/between themselves, , “the 
two, defendants,, were, partners, ) bub 
whether. they,.were so, with). reference, 
to persons who. have. furnished. goods to 
the cohcerh|} | Now, when a, party stipu+ 
lates for, profits. gud/profits, bam of opi, 
nion that that makes him,a partuer as to, 
thitd persons, though there may be a, stipu4 
lation that it.shall apt. have.that effect, 
In the ptesent oase, I think, that with re-, 
gard to. the agreemeutfor the payment. to) 
Nesham .of the, 500/.,.ont,.of the surplus 
profits, the matter stands ,clearer thanas 
to any other part, of the agreement, and 
the. quantura of ‘\profit is immaterial, 
It depentds, whether there. should | bea, 
profit or not, as regards Nesham. getting, 
any proportion. of that500/, He, theres, 
fore has a distinet interest in those, profits; 
and maust consequently be platen ta | asa 
partner in the concern, 


Moen; Sesh am of the same opinion, 
The agreement is between Nesham, hay-, 
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the papér and’ selling such interest in 
Bh he thd, ‘ive ha defendant ‘Lowthi ; 
and the question: is, whether, lodking ‘at 
thé substance of the ‘agreement“for ‘I 
agree that we'should look’ at the stibstance 
and fot the ‘form—Nesham ‘became a 
artnet with Lowthin ‘in’ thé’ ‘concern: 
Before the agreement, all’ the profits of 
the paper belonged''to ‘Neshiant : now, 
what is it he parts with, atid Bowthin ‘ac- 
quites, utider the’ agreement? Itis tliat 
Lowthin is to receive 150%. a year, for a 
salary for seVen’ years, and’ that is aM he 
is ‘certain Of under thée'agreément. Now, 
deduct ‘this’ sum: of’ 1607: ‘a year, and 
Nesham remains beneficially imterested in 
the whole concern, subject only to the in- 
terest therein’ of ELowthin; ‘that’ is suffi- 
cient to make Nesham a partner in the 
concern.’ ‘So far from’ Neshart ifot being 
a partner, there may be 'some dotbt' whe- 
ther Bowthit was a partner. Lowthin, 
however, may, in certain events, receive 
a profit above the 150/., but it is not ne- 
cessary to pursue that part of the subject : 
there is su ait pt ability tamake him 
a partner, and indeed that is not disputed. 
What, in this: respect, I have stated has 
only been to show that’ Nesbam ib more 
unquestionably a partner in thé” eéncern 
than Lowthin. The effect of the agree- 
iment’ 8,’ ‘that ‘Nesham ‘is to have ‘the 
the whole of the ‘profits; if they do not 
exceed, in the seven years, 1502. a year, 
and the sum of 15002) dnd interest. ‘He 
is richer 6f pooret, in proportion to what 
may be the full amount of diminution or 
inérease of profits during that’ period. 
The provisoin the agreement has.no ope- 
ration on matters existing befare it could 
be-enforeedi0 "> | vag onl 


Vavenan Wiuams, } J.~Gencurred. 


Judgment for the. plaintifis. - 


-e—— 


Vavewin v. Hancock November 5th, 
 , R846, 


CONTRACT—STATUTE OF FRAUDS-~-INFER- 
EST IN LANDS. 

eaaseis Ieuestliconkest yan PT Pye 

An empnt that A. would let and: Bs would 
take, a house, that A. would sell and B.. purchase 
certain furniture therein, and that A. would make 
ceftain repairs and alterations in the house, for 





‘thee value 6f which,’ Bu would pay ‘him, is a coi 
tract relating to an interest in lands. awithim the 
Sa meten of the, se wiyof fond Ant were 

e. . 

RaW hot he, actors bo alto  huake Blabpse 
: pay ‘A. 'the umount expended i repairs ||) | 
Tats’ was an action of ass jit. The 
declaration stated, that, in consideration 
that the plaintiff would’ wet the defend- 
ant, as’ yearly tenant, ac in messuage, 
&e.; ant would sell to the plaintiff fora 
ceitai | sam’ of money, ¢ertain ‘furniture 
and! fixtures thén being iv and upon the 
_ oa , and would ake vertaih 
alterations and i s theréin, ac- 
cording to iW deakro dnd pennies of 
the said defendant, he, the defendant; then 
promised that’ he would become the: ten: 
anit of the’ “plaititiff, ‘and would take’ the 
said forniture ata reasonable price, and 
would ‘pay ‘to the plaintiff'a reasonable 
pricé forthe said alterations and improve- 
rénts;’ The declaration then’ dlleged, 
that’ the plaintif? was ready atid willing 
to let the house; ‘and tendered thé ‘saine 
to the deferdunt, and was then ready and 
willing to’sell the said furniture and fix: 
tures to the defendant, and did then make 
the ‘said alterations and improvements, 
&c., the satse amounting to the sum of 
20; 120e.' Breach : ‘that the defendant 
would not then’ become: the tenant, de. ;j 
that he would not’ take the said farniture 
and fixtures; of pay a reasonable’ price 
for the ‘same; and that he’ would not pay 
thé ‘stid| stim’ of''222. 108., ot any part 
thereof for the’ said alterations aud ime 
provements. Plea, non-agsumpsit..’ At 
the trial which too — before Karle, 
J, at the assizes for Bristol, parolevidence 
was ‘given on behalf of the pliintiff, of 
an agreement entéred into with the defend- 
aht, #6 the p of that stated in the 
deéMration. It was then’ objected, on 
behalf of the defendant, that sueh agree- 
tent, intending td pass an iiterest in land, 
was required to be ite ‘writing, under the 
4th’ section of the’ statute of frauds; and 
the learned jude being of the same 

‘inion, the plaintiff was tionsuited ; leave, 
ver, being reserved’ to’ him to move 
to set aside ‘such nonsuit ahd enter a ver- 


‘dict for 127. 20s. (the amount expended in 


the —_ ‘and alterations); if the court 
shoiild be ‘of opinion that te contract 
could be several, as regarded that portion 
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of it, which related. to’ the repairs and al- 
terations. “arise i 
Crowder now moved accordingly. It is 
submitted that the nonsuit was wrong ; 
and that although, the plaintiff could not 
recover for the breach of contract as re- 
spected the letting of the house, he ought 
to have had a verdict for the sum proved 
to have been expended. inthe repairs and 
alterations. In all the.cases, which ap- 
pear to favor a contrary |view, the con- 
sideration for the defendant’s promise 
was entire and could not be severed. 
Thas,-in Mechelen v. Wallace,7 Adol..& 
Ell. 49, the declaration stating that.the 
defendant wished. the plaintiff to hire. of 
her a house, and furniture for the same, at 
the rent of, &c.; and, thereupon, in con- 
sideration that the plaintiff would take 
possession of the said house, partly fur- 
nished, and would, if complete, furniture 
were sent into, the said . house, by. the de- 
fendant within a reasonable time, become 
tenant,to the defendant of the said house, 
with all the said furniture, at the afore- 
said rent, aud pay the same, quarterly, 
from. a certain day, to wit, &c., the de- 
fendant promised the plaintiff to send into 
the said house, within a reasonable time 
after the plaintiff’s, taking possession, all 
the furniture necessary : it was held, that 
the defendant’s agreement.to send in fur- 
niture was an essential part, of the con- 
tract fer an interest i lands,.,and came 
within the. 29 Car. 2; c. 3, s.. 4, which in 
the case of such contract requires the 
agreement or memorandum thereof to be 
in writing. .So,,in the Earle of Falmouth 
v. Thomas, 1C. & M. 89, the leading case 
upon this subject, the ground upon which 
the agreement there was held to be within 
the statute of frauds,. was, because. the 


land and other subjects of contract were.so 


incorporated together as to be insepara- 
ble. But in, the present case, the sum 
expended in the repairs and alterations 
was a matter altogether independent of 
the letting of the,,house, and the. sale of 
the furniture and fixtures; and if all that 
related to the latter were struck out of the 
declaration, there would remain a good 
consideration for the defendant’s promise 
to re-pay to the plaintiff the amount he 
had laid out in the repairs and alterations. 
For such an agreement no memorandum 
in writing was required, 





Wu.ps, C. J.—I cannot perceive any 
reasonavle, ground for doubt in. this case, 
and there, will, thergfore, be no.rule. The 
primary object..of the agreement upon 
which the declaration is framed, was,the 
occupation of the house.. That formed the 
subject..,matter ofthe, contract between 
the parties ; ‘the provisions relative to the 
furniture and the repairs and alterations 
to be effected; were, obviously, only auxil- 
iary to. the:muin and the principal object. 
There is, in fact, no consideration for the de- 
fendant’s promise, other than the letting to 
himof the house, For these reasons, I think, 
not only upon authority, but upon princi- 
ple, that this was'a contract within the 4th 
section of the, statute of frauds ; and that 
the nonsuit ought to be sustaimed, 


Courmax, 3 » Mauxe, J.; and Vavenan 
Wu..iag, J., concurred. 
, Rule refused, 








In the Exchequer. 





Before the Right: Honorable Sir FREDERICK 
POLLOCK; Lord Chief Baron, and the rest of 
the Barons. 


Reyne. y., Lewis, ‘Vyup y. Hopxins.— 
November 2ih, 1846. 


LIABILITY OF PROVISIONAL COMMITTEE- 
MEN-—-CONTRACT——AGENT. 


The mere fact of a party having agreed to be a 
‘provisional committee-man is no evidence of an 
authority to make contracts on his behalf. 

The association of persons as provisional committee- 
men, for the purpose of carrying out a schemo 
is not in law a partnership, nor is there any im- 

plied agency-on the part of one or more of the 
provisional committee to bind the others by his 
or their contracts. ’ 

Where a party has authorized his name to be in- 
serted as a provisional committee-man in a pros- 
pectus, in which certain persons are described as 
the acting committee, and the prospectus has 
been publicly circulated, it is a question for the 
jury as to the inference to be drawn from the 
paper, and must depend upon the terms of each 
particular prospectus. , 


‘Tue above cases which involved questions 


as to the’ liability of persons. promoting 
or being provisiorial committee-men of 
railway companies, were argued ‘iu the 
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Court of Exchequer on the 20th, 21st and 
23d of November, before the Lord Chief 
Baron Pollock and Barons Parke, Alder- 
son and Rolfe. : The voluminousextent of 


the, arguments, preclude us from giving 


them. 
Cur. ad vuit. 


Potuock, C, B., on the 25th November, 
delivered the following judgment of the 
court :—We have considered the two cases 
which wete argued before us, and we think 
itright to statefully theprinciples on which 
our judgment proceeds. The question in 
all cases in which. the plaintiff seeks to 
fix the defendant, with liability on a con- 
tract, either express or implied, is whe- 
ther such contract was made by the de- 
fendant, by himself, or by his agent with 
the plaintiff or his ageut, and that is a 
question of fact for the decision of the jury 
upon -the evidence’ before them. The 
plaintiff, on whom the burthen of proof 
lies in all these cases, must, in order ‘to re- 
cover against the defendant, show that 
the defendant contracted expressly or im- 


pliedly; expressly by making a contract 


with the plaintiff, impliedly giving an order 
to him under such circumstances, as show 


‘thatit was not to be gratuitously executed. 


If the contract: was not made by the de- 
fendant personally, the plaintiff must prove 
that it was. made by an agent of the 
defendant properly authorized in that 
behalf. In these cases of actions against 
provisional: committee-men! of railways, 
it often happens that the contract, is made 
by a third person,.and the point to be de- 
cided is; whether ‘that third person was 
the agent of the defendant, for the pur- 
pose of making, and made:the contract as 
such. The agency maybe constituted by 
an express limited authority to make such 
a contract, or a larger. authority to make 
all'contracts falling within the class or de- 
scription to which it belongs, or a gene- 
ral authority to make any contracts. Or 
it'may be proved by showing that such a 
relution existed between the parties as by 
law would create the authority; as, for 
instance, that of’ partners,: by which re- 
lation, when complete, ond becomes by 
law theagent of the other for all purposes 
necessary for carrying on their peculiar 
partnership, whether general or. special, 
or usually belonging to it; or the relation 





of husband and wife, in which the law, un- 
der certain circumstances, considers the 
husband to make, his wife an agent. In 
all these cases, if the agent, in making the 
contract, acts on that authority, the prin- 
cipal is bound by the: contracts, and the 
agent’s contract is the principal’s.contract, 
but not otherwise. ; This agency may be 
created by the immediate act of the party ; 
that is, by really giving, the authority, to 
the agent,,or by representing to him that 
he is, to haveit, or by constituting that re- 
lation to which the law attaches agency. 
Or it may be created, |by the. represente- 
tion of the defendant to the plaintiff, that 
the party making the contract is the agent 
of the defendant, or that such relation ex- 
ists as to, constitute him such ; and. if the 
plaintiff really makes the contract on the 
faith of the defendant’s representation, 
the defendant is bound, he isestopped:from 
disputing the truth of it with vespect to 
that contract; aud, the representation of 
an authority is guoad hoc precisely the 
same as a real authority given by-the de- 
fendant to the supposed agent... This re- 
presentation may be made directly to the 


plaintiff, or made publicly, so that it may 


be inferred to have reached him, and may 
be made by words or conduct, Upon 
none of these propositions is: there, we 
apprehend, the slightest doubt,’ andthe 
proper decision of all these questions de- 
pends upon the proper application of these 
principles to the facts of each, case,' and 
the jury aréto apply the rule with due as- 
sistance frorn the judge. There are few, 
if any, of these: cases in which it is con- 
tended that authority, was: directly given 
by the defendant, to the party making the 
contract, to make it for the. defendant: 
rarely has that circumstance;been proved 
by dweet testimony; in one'it was: said, 
that it was.to be inferred from a conver- 
sation, in which the. defendant \expresséd 
his: satisfaction that the’ expenses were 
moderate, that, was. evidence. of the: fact 
for the consideration.of the jury, entitled 
to more or less weight, according to the 
other circumstances. of the case.- Buty:it 
is contended that the relation of ¢o-provi- 


‘sional committee-meri|. constituted! an as- 


sociation or a, guasi, co-partnership, :in 
which, one was.an egent for the other, for 
the purposes of all preliminary proceed- 
ings necessarry to enable them to obtain 
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-@n act; er ‘that! the fact of their being ¢o- 
‘promorers: of the’ scheme, coupled with 
‘the faet that no money’ was supplied for 
thesexperses of it, was evidence to'go to 
the) jury, that: éach’ authorized the other 
t6 contract’ for those purposes on his be- 
half} and that: of) the other ‘promoters. 
Tt was insisted that there’ was’ no ‘other 
evidence than the mere fact of the defend- 
ant havihg already agreed to be a provi- 
sional comimittée-man,’ there was’ a suffi- 
cient das6; or at least a case for the con- 
sideration of the’ jary;'to prove ah autho- 
rity given'by the defendant to every ‘other 
edtmmittes-man; to give: the order out of 
‘which the contract arose; by ‘himself or 
by the'solicitor or secretary, or! an aatho- 
rity’ to-sach solicitor or secretary, to’ give 
“ition behalf'of the committee: | We think 
that ‘no such consequetice follows as’ a 
matter of law, fromthe mere fact of the 
dofendam agreéing to be a’ provisional 
committee-man.’ “Such an agreement 
amounts) to no more than a promise that 
-he would act with other persons appointed, 
or td!be appointed, for the purpose of 
earryiig ‘sdme' particujay’ scheme into 
effect; |The term “committes,” means an 
individual or a body to whieh others ‘have 
committed or delegated a particular duty, 
or who'have taken on themselves to -per- 
forth it, in the expectation of their acts be- 
img confirmed by! the body they profess 
to itépresent or act for,’ Am agreement 
to: be a committee-mah is ‘an’ agreement 
to becoriie one of that body. ‘The schemes 
may be various :—to establish an hospital, 
op place of emigration, to-which’ porsons 
arete subscribe merely for charitable 
motives; ‘or ‘partly’ from: these:! motives, 
+) foom') others ; 9dr: a proprietary 
school, or literary institution or-assembly- 
room, iw whiely they ore‘ beneficially’ inte- 
rested as sharcholdets'; or to obtain'an act 
for a bridge, draiiage, railroad, or canal: 
but whatever the objects — seems 
tous tb make little or no difference in the 
position of the person agreeing to. act as 
a onasioaid if the “object of some, 
most'or all is gui to themselves individe- 
«| The tegal consdquetice is the same 

as if the object’ of the patties! wero’ the 
most charitable and benevolent, though 
the result may be ticalty ‘very Giffer- 
ent in exciting an improper prejudice in 
the minds ‘of''a jary, when the evidence is 


haid betore them for their consideration. 
‘Such aw intended association ¢onstitutes 
no agreement to share in ‘profit’ or * loss, 
‘which is: characteristic | of a partnership. 
‘It would be absurd to suppose that such a 
relation could be meant to be created by 
ariy*of those’ who consented to act. Could 
it be imagined that aperson would agree to 
be a partner, not only with those who Were 
then named ‘committee-men, but any that 
should ‘afterwards be named by: them- 
selves’ or by ‘the projector’ of the eom- 
‘pany ;' and could those who sabsequently 
agreed to become members suppose that 
those préviously named could ever have 
so intended,? | ‘The ‘truth: is, the agree- 
ment to, beeome a provisional committed- 
man means neither more vor less than the 
‘words express, ViZi,,an agreement to act 
‘on! the ees commmittes'in carrying 
‘into: the preliminary arrangements 
fot petitioning: parliament’ for ‘a hill, 
and\sé to promoterthe scheme.) Hf after- 
wards the provisional committee-mam does 
‘act, he is responsible for his acts. But 
there are other cases in which the ques- 
tion does 110t assume sosimple a form, and 
‘where there is evidence that the defend- 
ant has not only consented to»'be a provi- 
sional conmmittes-man, but! has authorized 
his name to be inserted ina’prospectus, not 
generally, but a particular prospectus, in 
which, insome cases,certain persons are de- 
seribed as the acting committee; im others 
solicitors are hamed, or ergincers, ora 
secretary. Ifsuch a pr tusibas been 
‘publicly circulated with the defendant's 
consent, so. that ‘the: jury would: presume 
the plaintiff knew of it, or if the plaimtiff 
-has had it shown to'him at or before the 
‘time: of the: making of the contract; and 
has in either case, acted upon it in makimg 
ithe contract, the question, is, what. infer- 
| ence ought a reasonable man to draw from 
the contents of that paper. | This must! of 
course, depend upon’the terms. of each par- 
ticular prospectus: if the prospectus state 
merely the names of the provisional coni- 
mittee, and nothing more, and no ight can 
be derived from the context, that circuni- 
+ stance does nat»alter;the liability of the 
defendant.: Hf not tesponsible as, being 
one of that eommittee. in fact, he cannot 
‘become so by: the representation of the 
fact.. If it state the names of theacting 





‘conamittee, dues it mean that the acting 
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committee is to take: the: whole ‘manage-~ 
ment tothe exclusion.of the provisional 
committee, their: provisional character, 
having ceased, in, which case -the i+! 
sional committee would not’ be, hable 4, 
Or does it mean that the provisional .com:| 
mittee-men have appointed Ahe jncting! 
committee,.or theanajouity of it; on thew: 
behalf and.as their agents, in. which:case, 
they would be liable for the contacts jaf), 
the acting committee, or : the «majority; 
made as such iagents?: Again, doés)t 
mean where: the solicitor’s: name is ‘men-) 
tioned, that such person would be: tegn:: 
larly employed in that charactor iby thosp, 
of the committee who acted, or that; he 
was appointed by ell whose names are, 
mentioned as their solicitor; to do all.so- 
licitor’s business oh their behalf? Andthen: 
would arise!a furthér,question, what: was) 
the business at the time of the contract usu- 
ally transacted by: solicitots for companies, 
intending to-obtain an ‘act of parliament 
on behalf of! the company: ? which is a: 

uestion of factito be proved by evidence. 
The same remark: applies to the appoint- 
thent of secretary: Applying these obser- 
vations to the two particulan eases | before 
us, we thihk:that in that of Reynell. wv." 
Lewis, there was some vidente to go to: 
the jury of the employment: of ‘the plain- 
tiff, and that there’ was 'no :misdirection,: 
but we think that we ought to grant.a/ 
new trial, on payment of costs, in order 
that it may be submitted to another jury, 
and fully Sonsidered by, them n the 
principles above laid down. ;, In the other 
case of Wyld vw. Hopkins, we sentertain: 
so’ much doubt patie there iwas\-any 
evidence at:dll to go to the jury) that we 
think theré ,dught to’ ‘be. a tiew. trial: gene- 
rally, without the conditioh of the pay- 
ment of costs. 

Rule absolute accordingly. 


TRISTON AND ANOTHER v, Baraixeton,— 
3d, November, §846. 


isa barebiords blow doin Jac 
PLEA OF. PAYMENT-—-DAMAGES——DEBT,, I 


Tojdebt for work, and labor di ant 
pleaded that hespaid to the, plaintiff ‘divers sums 
in satisfaction aud discharge of the ‘causes of 
action,” in the declatatton mentioned: Held,’ 
that the term “ causes of action” meant both 


+ ke. the defendant 





debt damages, and that a judgment signed 
for bi PR RD i net laislq oils 
THis was an action of debt for’ work 
and labor, money paid, ‘aud money due 
on an account stdted. “The ‘defendant’ 
pleaded, “ meee the ‘acctuing of thé 


3) 3bS Pt . . 
causes of actién in the declaration men- 


ithe suit, he paid to the plaintiff, and the 


plaintiff, gecepted, and, received ,divers 
sums oft Te fal amounting to the sum of 
10,0004, in full satisfaction apd disch 

of the causes of, alii page A 
mentioned,” .‘TRhe plaintift signed .judg- 
ment for the daneages unanswered »by the 
pled,” (A suititions Was taken’ “but an 
aside the judginent, with costs, arid Plate, 


B., made an order a a 


- Hurlstone) moved; for 4 xvale| to.show' 
cause why the order of‘ Platt, .B.,.should | 
not bé rescinded: /:'The point was: beford 
the coutt im ‘the case of Levey. Steele, 
Lodi voli 46)\p. 2441: Dhe euly: differ. 
énce is, that there was a pléa of payment. 
into court.,' The judgé at.chatnbets voled 
that the present! cas~ was: distinguishable, 
inasmuch'as in dowe wv. Siecle, the -plea 
poimted to the debt-alone, ; The, iquestion 
then was as to the meaning of, the term 
“causes of action.” ::; Ini debt, ithe cause 
of action is thesum derdandéd }; ithe idam-. 
ages are:merely collatetal, and ih most: 
cases nominal, to enable) the plaintiff, to 
obtain Costs, asthe statute of Bhensine, 
6 Bdw: 15:c:)1., only gives icests wherd: a 
plaintiff recovers damages. ; The ianci 
forms 6f writs show} that in the action of: 
debt ‘the: cause of metion!’;is the debt, 
alone,’ Before the uniformity df, process, 
act, a plaintiff who commencetthis,attion 
by original, i-was - bound: to state ithe 
“ Gause af: action” in: the, writ, and, oh re- 


| ferring to the forms of (writs! collected jin 


hens: on Pleading, 2d- edition, it, will 
be ‘found that the writ,of debt contains. ho 
mention of damages, . Besides, if the 


;|damages were a part of the “ cause o 
| action” in debt, the plea of nun guam inde- 


‘bitatus would be bad, inasmuch as it only 


janswers.the debt.) ZO0IS SHI 


Parke, Br—dn this case there ought,to 
‘he,po,tule,, The term.‘ cause pf action,” 


‘means both debt and damages. 
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AtpeRrson, B.—In'the action of debt, 
the plaintiff sues not only for the debt, bat 
also for its detention, the result of which 
isdamages. Then the term “cause of 
action,” includes eyery thing that the 


plaintiff goes for. 
Rule refused. 


NOTICES OF NEW BOOKS. 


A Treatise oN THe Practice or’ ‘rite Supreme 
Court or tue Strate or New2Yore. By Das 
vio Granam, Counsellor at Law, third edition. 
Revised, . corrected and. enlarged, in two vo- 
lumes. Vol. I. New-York: Published by Banks, 
Gould. Co., Law Booksellers, No. 144 Naésau- 
street ;"ANp sy Gould, Banks 4 Gould, No. 
104 State-strect, Albany, 1847. 


Tue ‘established reputation: of Mr. Gra- 
ham’s work ‘on Practice, renders ‘super- 
fluous any tiotice,' other than of the 
changes and modifications effected :in this 
third edition. Nearly the whole has been 


re-written, and the general arrangement. 


much’ simplified.’ The work is. much en- 
larged by new matter, and the citation of 
apposite cases; both domestic and English, 
determining or illustrating the practice 
of our own coarts. 

The author in his preface to this edition, 
speaking’of ‘the changes made or to. be 
made, in our judiciary system and system 
of practice under the new: constitution, 
ex ‘the belief, that the result of the 


action of the Legislature upon the sub-: 


ject of the proposed new system, must 


necessatily be delayed for a considerable 


period.” And he anticipates, “ that, what-, 


ever may be’the character of that system, 
it willnot wholly remove the ancient land- 
marks’ ofthe practice as to render a work 
based: upon the existing system, wholly 
valueless, as furnishing analogies and »il- 
lustrations, consistent with the: new, and 
calculated to render its reduction into 
practical operation, easy and simple.” 








THE ELDON ANECDOTES. 


“Jack Lee,” said Lord Eldon, “ be- 
longed to Yorkshire ; but he went many 





years to: York without receiving a single 
brief. One afternoon,. after dinner, he 
declared that he found a‘ prophet had no 
honor in his own country, and that as. be 
riever received a single guimea in York, 


| he would shake the dust off his feet, and 


leave it next’ morning, never to: return 
again. . Now, Davenport, on hearing this 
determination, went. to his own lodgings, 
and himself with Wedderburn drew up 
a brief, purporting .to be ‘in a case enti- 
tled The King v. The Inhabitants of Hum- 
town,’ for not repairing a highway : set- 
ting forth the indictment, and the names 
of the witnesses to be examined, and their 
testimony in a most skilful mamner, and they 
seut it to'Lee’s lodging with a guinea as 
a fee. Lee came into: the circuit room 
in the evening, and Wedderburn ex- 
claimed, ‘ Bless me, Lee, I thought you 
were gone!’ ‘ Well,’ said Lee, ‘ it is very 
extraordinary: I was just going. I was 
shuking the dust off my feet in this place, 
as an abominable place, that I never 
would see again, when ‘lo! A brief is 
brought to me, and I must stay.’ ‘ Well,’ 
said Davenport, ‘in what case might that 
be? Lee said, ‘In .an indictment, the 
Kingagainstthe inhabitantsof Hum-town.’ 
“Qh! dear,’ said Davenport, ‘they brought 
me a brief in that case with a bad guinea, 
and I would not take it. I dare say they 
have given you the bad guinea.’ ‘1 have 
it in«my pocket,’ said Lee : ‘ here it is,’ 
Davenport looked at it and said ‘ yes, this 
is thesame guinea,’ and put it in his,pocket. 
Wedderburn and Davenport then told him, 
the joke they had practised, to have the 
benefit of his company-a little longer at 
York, ‘Lee is said never' to’ :have for- 
given'them. Lee, afterwards, led almost 
every case at York.” . 


(ae 


A Jew, coming to bail a person in the , 
King’s Bench, superbly dressed, in order 


“| that hé might pass the better as sifficient 


in substance. He had on, particularly, a 
most rich gold embroidered waistcoat. 
The plaintiff *s‘counsel' was pressing him 
about his property when old Lord Mans- 
field, said, “ Don’t ‘waste your time, by 
objecting to a gentleman who would burn 
for more than the debt,” 





